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Abstract

The Thesis conducts an enquiry on the impact that the Financial Action Taskforce (FATF)
accountability mechanisms have had on the anti-illicit financial flows (IFF) and anti-
corruption mechanisms in Nigeria. The goal is to conclude on whether the FATF and its
accountability framework should be promoted as an international mechanism that has
enhanced the goal of actualizing the right to development (RTD) in Nigeria by effectively
assisting the country to combat grand corruption related IFFs.

This research applied mixed methods to evaluate the FATF’s contribution to anti-IFF in
Nigeria. Secondary data on FATF’s evaluation of countries in the global network of FSRBs
and FATF memberships, qualitative data from interviews and quantitative data from surveys
were used as data for this Thesis. For this study, data from 20 interviews and 16 completed
surveys by anti-money laundering (AML) experts in Nigeria were used.

The findings in the study explain the value of the FATF as a mechanism that has sought to
influence compliance in Nigeria. It shows that the impact of the FATF on compliance must
be assessed from the perspective of its ability to get inputs from domestic actors. The study
reveals that the weaknesses of the FATF have not impeded on its value because it gives
adequate clarity about its accountability process and objective to domestic actors, who are
themselves afforded the opportunity to be a part of the various stages of FATF’s activities.
The findings indicate that the effectiveness of the FATF is associated with its ability to
impact compliance without exacerbating any concerns about international influence. The
study also illustrates the value in the FATF’s ability to achieve and support various forms of
accountability.

The study builds on development theories and the accountability concept and Guzman’s
theory of compliance literature by identifying some factors that amplify the effectiveness of
mechanisms which may cause reputational damage for non-compliance with international
law.
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Chapter One: Introduction

1.1 Introduction and Rationale for the Study

In the reports that were commissioned by the United Nations Human Rights Commission
(UNHRC), some United Nations (UN) experts have identified the relationship between Anti-
Money Laundering (AML) mechanisms and the goal of actualizing human rights, including
the Right to Development (RTD).! In these UNHRC commissioned reports, the UN experts
have illustrated or explained the relationship between the non-implementation of laws that
are aligned with globally recognized best practices in AML and the extant flows of illicit
funds out of developing countries.? For instance, in a 2011 UNHRC commissioned report, an
explanation was provided for the assertion that the AML ‘controls that matter more for
developing countries are those that operate in the destination countries’ for illicit funds.® In
other words, in the 2011 UNHRC commissioned report, the UN expert elaborated on the idea
that global application of internationally recognized AML best practices are vital to any
attempt to limit the flow of illicit funds out of developing countries. The UN expert also
observed that all retrievals of the proceeds of corruption are important because they allow
countries to have more resources to use in promoting the actualization of rights, including the
RTD.* Therefore, this Thesis is based on the idea that Nigeria’s ability to limit or investigate
the outflow of illicit funds and retrieve resources that can be used to promote RTD is
enhanced by the global implementation of internationally recognized AML best practices.
Furthermore, in the literature on money laundering in Nigeria, some studies have propagated
the notion that the Nigerian AML regime has been influenced by the Financial Action Task
Force’s (FATF) activities.® Yet, there are no studies that have identified the relationship

L AML refers to the actions and mechanisms that combat money laundering, which has been defined as the
processing of criminal proceeds to disguise their illegal origin. See, FATF, ‘What is Money Laundering’
(FATF) <https://www.fatf-gafi.org/fag/moneylaundering/> accessed 28 May 2021.; For examples of the
relevant UN reports see, UNHRC (19th Session) ‘Comprehensive Study on the Negative Impact of the Non-
Repatriation of Funds of Illicit Origin to the Countries of Origin on the Enjoyment of Human Rights, in
Particular Economic, Social and Cultural Rights: Report of the United Nations High Commissioner for Human
Rights’ (14 December 2011) UN Doc A/HRC/19/42, para 24 and
42<https://www.ohchr.org/en/documents/reports/ahrc1942-negative-impact-non-repatriation-funds-illicit-
origin-report> accessed 2 January 2022; and UNHRC (36th Session) ‘Research-Based Study on The Impact of
Flow of Funds of Illicit Origin and the Non-Repatriation thereof to the Countries of Origin on the Enjoyment of
Human Rights, Including Economic, Social and Cultural Rights: Progress Report of the Advisory Committee of
the Human Rights Council’ (9 August 2017) UN Doc A/HRC/36/52, para 1 and 25 -72 <https://www.right-
docs.org/doc/a-hrc-36-52/> accessed 2 January 2022.

2 UNHRC (19th Session) (n 1); and UNHRC (36th Session) (n 1).

3 UNHRC (19th Session) (n 1).

4 UNHRC (19th Session) (n 1) para 24 and 54.

5 Ibrahim Abdu Abubakar, ‘An Appraisal of Legal and Administrative Framework for Combating Terrorist
Financing and Money Laundering in Nigeria’ (2013) 19 Journal of Law, Policy and Globalization 32 and 35
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between the FATF and RTD in Nigeria. Similarly, there are very few or no studies that have
focused on the role that domestic factors have played in influencing FATF’s impact on AML
in Nigeria. Perhaps this is because RTD and the FATF are relatively unpopular in Nigeria.®
Accordingly, this Thesis assesses the FATF’s value as an instrument that should promote
RTD by enhancing Nigeria’s ability to use AML mechanisms to improve its development

resource availability.

In some of the UN resolutions and the reports of its experts, the global anti-1FF agenda has
been identified as an important part of the efforts for actualizing the RTD.” Furthermore, in
the Addis Ababa Action Agenda of the Third International Conference on Financing for
Development of 2015 (AAAA), the international community pledged to reduce IFF through
actions that would increase international cooperation against corruption.® The international
community also pledged to reduce IFF by implementing the Recommendations of the FATF.®
Therefore, the FATF’s monitoring process has become more relevant to the international
development discourse because its outputs are, in essence, an evaluation of the international
community’s compliance with one of its pledges in the AAAA (2015) framework.
Consequently, this Thesis has assessed the FATF as an accountability framework that is
relevant to the actualization of RTD in Nigeria. This is because through its pledge to
implement the Recommendations of the FATF and to reduce Illicit Financial Flows (IFFs),
the international community has addressed an issue that is relevant to Nigeria’s problem of

lack of resources to tackle poverty eradication. The reason for this conclusion is that IFFs are

<https://iiste.org/Journals/index.php/JLPG/article/view/8924/9083> accessed 2 January 2022; Abiola Idowu and
Kehinde A. Obasan, ‘Anti-Money Laundering Policy and Its Effects on Bank Performance in Nigeria’ (2012) 5
(2) Business Intelligence Journal 369 <https://www.researchgate.net/publication/309458514 ANTI-
MONEY_LAUNDERING_POLICY_AND_ITS_EFFECTS_ON_BANK_PERFORMANCE_IN_NIGERIA>
accessed 2 January 2022; and Olufemi Abiodun Olaoye, ‘Cosmetic versus Substantive Compliance with the
Global Anti-Money Laundering and Terrorism Financing Laws: The Case of Nigeria’(LL.M thesis, University
of Manitoba 2020) 52-54
<https://mspace.lib.umanitoba.ca/bitstream/handle/1993/34516/Olaoye_Olufemi.pdf?sequence=2&isAllowed=>
accessed 2 January 2022.

6 Though the RTD created under ACHPR is legally enforceable in Nigeria, RTD remains unpopular in Nigeria
due to lack of awareness of its existence among the Nigerian people. Furthermore, all rights in the ACHPR are
legally enforceable in Nigeria, as exemplified in Gbemre v Shell Petroleum Development Company Nigeria
Limited and Others (2005) AHRLR 151 (NgHC 2005) where the right to healthy environment (which was
created under ACHPR) was enforced. See, Kingsley Osinachi Onu ‘The Legal Status of the Right to
Development in Nigeria’ (Afronomics, 5 November 2019) <https://www.afronomicslaw.org/2019/11/05/the-
legal-status-of-the-right-to-development-in-nigeria> accessed 16 April 2021.

" The subsection on the rationale of research, has identified the relevant reports.

8 ‘Report of the third International Conference on Financing for Development: Addis Ababa 13-16 July 2015’
(UN 2015) para 23 <https://www.undocs.org/pdf?symbol=en/A/CONF.227/20> accessed 28 May 2021.

9 Human Rights Council Working Group on the Right to Development (Nineteenth Session) ‘The International
Dimensions of the Right to Development: A Fresh Start Towards Improving Accountability’ (23 — 27 April
2018) UN Doc A/HRC/WG.2/19/CRP 1, para 74
<https://www.ohchr.org/Documents/Issues/Development/Session19/A_HRC_WG.2_19 CRP.1.pdf> accessed
28 May 2021; and (n 8) para 23 and 24.
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estimated to have cost Nigeria around $10 billion annually and a total of $217.7 billion
between 1970 and 2008.%° So, in view of the cost of IFF to Nigeria, the Nigerian government
and other local stakeholders have remarked on why international assistance in addressing
IFFs is necessary for the country’s attempt to progressively realize all aspects of the RTD.
For example, the President of Nigeria, Buhari, has asked development partners to step up the
fight against corruption and guarantee a stronger international defense of RTD by returning
ill-gotten financial assets and halting future IFFs to their countries.!! This sentiment has been
echoed by other officials of the Nigerian government who have remarked on how IFFs are
impeding on the progressive realization of the RTD.'? Consequentially, it is important to note
that as a result of the concerns about the loss of resources through IFF, the Nigerian
Legislature has carried out various related actions such as deliberating on enacting relevant
laws and holding fact finding sessions.'* The Nigerian government has also made anti-
corruption interventions which aimed at reducing IFFs as part of its strategy for the
Sustainable Development Goals (SDGs) implementation and resource generation.*
Therefore, through its policy and statements, the Nigerian government has made its fight
against corruption-related IFFs to be a development resource generation issue that requires

10 Nigeria Extractive Industries Transparency Initiative, ‘Averting Illicit Financial Flows in Nigeria’s Extractive
Industry’ (Nigeria Extractive Industries Transparency Initiative 2019) 4
<https://www.proshareng.com/admin/upload/report/12059-
AvertinglllicitFinancialFlowsinNigeriasExtractivelndustry-proshare.pdf> accessed 17 March 2021.; For other
estimates see, Kingsley Jeremiah, ‘Nigeria, Haemorrhaging from Organised Illicit Financial Flows’ (Sunday
Magazine, 09 June 2019) <https://guardian.ng/saturday-magazine/cover/nigeria-haemorrhaging-from-organised-
illicit-financial-flows/> accessed 17 March 2021.

11 The statement was made at the high-level meeting of the United Nations General Assembly, to commemorate
the 30th anniversary of the Declaration on the Right to Development. See, ‘Buhari Explains Why Nigeria Is
Fighting Corruption Headlong” Channels Television (22 September 2016)
<https://www.channelstv.com/2016/09/22/buhari-explains-why-nigeria-is-fighting-corruption-headlong/>
accessed 17 March 2021.

12, ‘Declaration and Conference Report’ (Conference On Promoting International Co-Operation in Combating
Ilicit Financial Flows and Enhancing Asset Recovery to Foster Sustainable Development, Abuja, 5 to 7 June
2017) 23 and 27 <http://www.trustafrica.org/en/publications-trust/workshops-and-
convenings?download=440:declaration-and-report-of-the-conference-on-promoting-international-co-operation-
in-combating-illicit-financial-flows-and-enhancing-asset-recovery-to-foster-sustainable-development> accessed
17 March 2021.

13 For instance, as of 31 May 2021, a bill seeking for the establishment of the Chartered Institute of Forensics
and certified fraud examiners to tackle IFFs is currently being legislated upon at the House. See, ‘Accountants
Back Bill for Certified Fraud Examiners’ The Day (23 March 2021)
<https://www.thisdaylive.com/index.php/2021/03/23/accountants-back-bill-for-certified-fraud-examiners/>
accessed 17 March 2021.; See also, Unini Chioma, ‘House Summons Finance Minister, FIRS, Others Over Loss
Of Revenue To Illicit Financial Flows’ (The Nigeria Lawyers, 7 May 2021)
<https://thenigerialawyer.com/house-summons-finance-minister-firs-others-over-loss-of-revenue-to-illicit-
financial-flows/> accessed 10 March 2021.; See section 1.3 of this thesis for the definition of IFFs.

14 “Implementation of the SDGs: A National Voluntary Review’ (Federal Republic of Nigeria 2017) 70
<https://sustainabledevelopment.un.org/content/documents/16029Nigeria.pdf> accessed 12 March 2021; and
The Office of the Senior Special Assistant to the President on SDGs, ‘Nigeria Integration of the SDGs into
National Development Planning: A Second Voluntary National Review’ (The Office of the Senior Special
Assistant to the President on SDGs 2020) 66 - 67
<https://sustainabledevelopment.un.org/content/documents/26309VNR_2020 Nigeria_Report.pdf> accessed 12
March 2021.
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international assistance. Consequently, this Thesis has examined the impact that the
accountability framework of the FATF has had on the Nigerian anti-grand corruption related
anti-lllicit Financial Flows (anti-1IFF) regime. Therefore, the research question was why
should the FATF accountability framework be viewed as an effective mechanism that has
promoted the actualization of RTD in Nigeria by fostering transparency that is valuable to the
objective of combating grand corruption related IFFs in the country? The Thesis has adopted
Guzman'’s theory of compliance as a basis for viewing the FATF soft law instruments as a
viable option for facilitating RTD in Nigeria.’® Therefore, the FATF’s accountability
framework was analyzed in this Thesis to conclude on how the FATF has helped to facilitate
the duty to formulate international development policies, and consequently, has promoted the
actualization of RTD in the Nigerian polity. Furthermore, this Thesis has contributed to the
discourse on accountability for RTD by adopting development theories, such as Sen’s theory
of capabilities.®

The relationship between accountability at the international level and the behavior of States
has been and continues to be an actively researched topic for students of Global
Administrative Law. The Global Administrative Law Project (GAL Project) is an example of
how a concise effort is being put into the academic field of research and practice that is
concerned with the study of the increased use of administrative law-type mechanisms of
global governance institutions.” On its own, the GAL Project is responsible for the Law and
Global Governance book series published by Oxford University Press and over a hundred
papers, journals and symposia that have investigated these mechanisms in the regulatory
institutions of global governance. Furthermore, a cursory look at the widely accessed
databases such as Ingenta Connect and Brill, showed that there are over 21,601 studies on
global administrative law mechanisms.*8

As an academic endeavor, the focus on Global Administrative Law is undertaken to elucidate
on the ability for the FATF to influence State behavior, in its capacity as an institution that is

15 For Guzman’s analysis of his theory see generally, Andrew Guzman, How International Law Works: A
Rational Choice Theory (Oxford University Press 2010).

16 For analysis of Sen’s theory of capabilities see generally, Amartya Kumar Sen, Development as Freedom
(Alfred A. Knopf 2000).

17 *Global Administrative Law’ (Institute for International Law and Justice) <https://www.iilj.org/gal/>
accessed 28 May 2021.

18 “Ingenta Connect from Ingenta is the World’s Largest Resource for Scholarly Publications’ (Ingenta Connect)
<https://www.ingentaconnect.com> accessed 28 May 2021; and see also ‘About’ (BRILL)
<https://brill.com/page/AboutMain/about> accessed 28 May 2021.
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not recognized by the positivist school of thought in international law.!® Accordingly, the
assessment of the FATF is based on the idea that Global Administrative Law of Development
is represented in the use of measurement mechanisms to assess the behavior of actors in
development-related schemes.?° In essence, the assessment of the FATF is based on the idea
that its assessments appear to make States accountable for their pledge to implement AML
policies, which allow their institutions to promote development resource availability by
retrieving the proceeds of crime.?* Therefore, due to the global community’s development
cooperation’s pledge to implement the FATF Standards, there is a need to conclude on how
the measurement mechanisms in the FATF is relevant to RTD in Nigeria.?? This Thesis has
undertaken a novel enquiry on the value of the FATF as a mechanism that could be adopted
and promoted as an international AML and anti-IFF mechanism, which is helping to translate
the RTD from concept to practice in Nigeria.?® This Thesis has also sought to enquire on the
relationship between the FATF’s effectiveness in Nigeria and pro-corruption values in the

country.

1.1.1 Importance and Rationale of the Research

This Thesis is an enquiry into why the goal of actualizing the RTD in Nigeria is facilitated by
the impact that the FATF Accountability Framework has had on development cooperation for
anti-lllicit Financial Flows (anti-IFF). This Thesis is designed to contribute to the discourse

on how to make States accountable for the duty to formulate international development

19 The positivist school of thought dictates that international law emerges from the consent of States; are distinct
from natural law, morality, and politics; it uses distinctive sources and arguments unique to legal science and is
a closed logical system. See José E. Alvarez, The Impact of International Organizations on International (Brill
2016) 18.

20 As Dann has explained, indicators are an example of legal instruments or mechanisms that are particularly
representative for the GAL of development. He has described indicators as numerical standards for measuring
behavior (and situations) based on statistical data. He observes that indicators are used to measure behavior in
development projects. See, Philipp Dann, ‘The Global Administrative Law of development cooperation’ in
Sabino Cassese (ed), Research Handbook on Global Administrative Law (Edward Elgar 2016) 428 and 431.;
With Dan’s explanation in mind, note that the FATF scoring of countries compliance and the use of indicators
to measure behavior in development projects are similar activities. This is because FATF’s country scoring is
relevant to development because it essentially measures States compliance with their pledge to implement AML
policies, which allow their domestic institutions to promote development resource availability by retrieving the
proceeds of crime.

2 The value of the FATEF’s scoring of countries is that it appears to be making States accountable. Dann has
made a similar conclusion in regard to the use of indicators. Dann has explained that indicators appear to be
especially helpful in making development interventions more effective and the responsible actors more
accountable. See, ibid.

22 This pledge was made in the Addis Ababa Action Agenda of the Third International Conference on Financing
for Development of 2015 (AAAA). For further analysis on how this pledge applies to RTD in Nigeria, see the
subsection on rationale of research.

23 This enquiry is based on practice that is observable in the literature on RTD.
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policies that will facilitate the full realization of the RTD in general.?* To be specific, the
Thesis is focused on whether the FATF should be endorsed as an effective international
accountability tool that is facilitating the RTD in Nigeria by discouraging the level of secrecy
that is required for corruption proceeds to be laundered out of the country. The principal
rationale for the Thesis is the international community’s pledge to implement the FATF’s
AML Recommendations (2012), which was made in the Third International Conference on
Financing for Development of 2015.2> Another reason for the Thesis is that in De Schutter’s
report to 19th Session of the Open-ended Working Group on the Right to Development
(OEWG), the need for cooperation between States was identified as an unavoidable
requirement for effective anti-1IFF.?® Furthermore, De Schutter elaborated on the need for the
international community to fulfill its pledge to implement the FATF Recommendations
(2012).2" Accordingly, De Schutter identified the act of implementing the FATF’s AML
Recommendations (2012) as a part of the ant-IFF initiatives that are relevant to the
international dimensions of the RTD.?® Therefore, the enquiry, into the FATF’s ability to
impact anti-IFF in Nigeria through its accountability framework, is important because IFFs
are a development cooperation objective in the AAAA (2015) and in the 2030 Agenda for
Sustainable Development of 2015 (UNGA 2030 Agenda).?® Furthermore, the enquiry in this
Thesis is important because the idea of international cooperation against grand corruption
related IFFs is addressed in UN Treaties, such as the UN Convention against Transnational

24 This duty is provided for in Article 4(1) of the UN Declaration on the Right to Development (UNDRD). In
addition to Articles 3(3) and 10, Article 4(1) is the reason why some states have push for a permanent follow-up
mechanism that could be in the form of a convention, or at least a mechanism to monitor the implementation of
the RTD at the international level. See, Laure-Héléne Piron, ‘The Right to Development: A Review of the
Current State of the Debate for the Department for International Development’ (Overseas Development Institute
2002) <https://cdn.odi.org/media/documents/2317.pdf> accessed 7 October 2018; see also Joyeeta Gupta and
Karin Arts, ‘Achieving The 1.5 °C Objective: Just Implementation Through a Right to (Sustainable)
Development Approach’ (2018) 18(1) International Environmental Agreements: Politics, Law and Economics
11 <https://ideas.repec.org/a/spr/ieaple/v18y2018i1d10.1007 s10784-017-9376-7.html> accessed on 9 July
2018.

% (n 8) para 24.

% In the report it was observed that IFFs are international in nature and therefore effective anti-IFF requires
cooperation between States. See, Human Rights Council Working Group on the Right to Development
(Nineteenth Session) (n 9) para 75.; The OEWG is a group that was mandated by the UNCHR resolution
1998/72 and by the UNESC decision 1998/269 to promote the actualization of the RTD. See, OHCHR,
‘Development is a Human Right: The Intergovernmental Working Group on the Right to Development’
(OHCHR) <https://www.ohchr.org/EN/Issues/Development/Pages/WGRightToDevelopment.aspx> accessed 1
September 2020.; Note that in 2006 the UNCHR was replaced by the UNHRC while the HLTF continued
performing its mandate up until 2010 when it completed its work.

27 Human Rights Council Working Group on the Right to Development (Nineteenth Session) (n 9) para 74.

2 jhid.

2 In the UNGA 2030 Agenda (2015), the commitment to international cooperation against IFFs is inferred from
the fact that the indicators for following up on the SDGs target 16.4 has required countries to report on the IFF
that comes into their jurisdiction (also referred to as illicit financial inflows). This requirement creates a
mechanism that incentivizes countries to not want to have a high amount of illicit financial inflows. However,
the text of the AAAA (2015) is more categorical about the international community’s commitment to the
objective of increasing the international cooperation against IFF.
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Organized Crime (UNCTOC) of 2000. For instance, the money laundering (ML) provision of
UNCTOC (2000) has asked State parties to adopt measures which make the conscious
conversion, concealment, disguise or transfer of proceeds of crime an offence in accordance
with the principles of the applicable domestic law.%® In Article 6 (1) (a) (i), States are
obligated to make the intentional assistance of persons involved in the commission of a
predicate offence to evade the legal consequences of his or her action, an offence in
accordance with the principles of their domestic law. This provision of the UNCTOC (2000)
has imposed an extra-territorial obligation because of its Article 6 (2), which provides more
clarity to the meaning of the term ‘predicate offences’. In Article 6 (2) (b), the UNCTOC
(2000) stipulates that for the purpose of implementing Article 6 (1), the State Party shall
include corruption, obstruction of justice and all offences punishable by a maximum of at
least four years or a more serious penalty, as the applicable predicate offences. Article 6 (2)
(c) then goes on to stipulate that for the purposes of sub-paragraph (b), predicate offences
shall include offences committed both within and outside the jurisdiction of the State Party.
In essence, the UNCTOC of 2000 is a significant binding instrument that has required State
Parties to put in place measures to criminalize the conversion or transfer of property and
concealment or disguise of the proceeds of applicable extra-territorial crimes. Under Article 6
of the UNCTOC (2000), there is an obligation for States to stop entities within their
jurisdiction from assisting anyone who is involved in the commission of extra-territorial
crimes such as a corrupt act that is committed in a foreign jurisdiction. The implication of
Avrticle 6 of the UNCTOC (2000) is that it requires States to establish measures against the
entities responsible for assisting or facilitating the movement and concealment or disguise of
corruption funds in jurisdictions other than where the offence had occurred. Furthermore, in
Avrticle 23 (2) (c) of the UNCAC (2003), there is a requirement for States Parties to allow for
domestic legal proceedings involving a ML offence irrespective of the place in which the
predicate offence had taken place. Therefore, the AML provisions in Article 23 of the
UNCAC (2003) and Article 6 of the UNCTOC (2000) have imposed obligations that apply to
the act of assisting the process of IFF. These provisions are relevant to the global anti-IFF
regime because they require State Parties to criminalize the act of assisting by intentionally
converting or transferring the criminal proceeds of money laundering offences that were
committed in foreign jurisdictions (subsequently referred to as cross-border ML).
Additionally, it is provided in Article 62 of the UNCAC (2003) and Article 30 of the
UNCTOC (2000) that State Parties are to make concrete effort to assist anti-transnational
crime and anti-corruption activities in developing countries. In other words, State Parties are

30 For an explanation of ML see section 1.3 of this chapter, which is on definitions.

20



to assist developing countries to achieve development by coordinating with international
organizations and other State Parties. These provisions are encouraging cooperation through
anti-corruption and anti-transnational crime regimes.

Another way that the UNCTOC (2000) and UNCAC (2003) have addressed the notion of
cooperation against cross-border ML is by requiring State parties to work with relevant
international organizations. For instance, the provisions in Article 7 (3) of UNCTOC (2000)
and Article 14 (4) of the UNCAC (2003), are phrased as a call for State Parties to use the
relevant initiatives of international organizations that are mandated to fight against ML. The
contents of these Articles are applicable to the UNCTOC (2000) and UNCAC (2003)
objective of establishing, in all countries, a domestic AML regulatory and supervisory
framework that is able to cooperate and exchange information at the international levels.3!
Hence, in establishing an AML regulatory and supervisory framework, all State Parties are
called upon to use, as a guideline, the relevant initiatives of regional, interregional and
multilateral organizations that are part of the international efforts against ML. Furthermore,
in Article 7 (2) of UNCTOC (2000) and Article 14 (2) of the UNCAC (2003), the States

parties have been asked to:

consider implementing feasible measures to detect and monitor the
movement of cash and appropriate negotiable instruments across their
borders, subject to safeguards to ensure proper use of information and
without impeding in any way the movement of legitimate capital.

Therefore, through the provisions of Article 14 (2) and (3) of the UNCAC (2003) and 7 (2)
and (3) UNCTOC (2000), the idea of monitoring the cross-border movement of funds and
using the advice of international AML organizations was endorsed. The challenge with
Article 7 of UNCTOC (2000) and Article 14 of the UNCAC (2003) is that they are not
mandatory in nature. In essence, the State parties are not obligated to perform the objective of
Article 7 (2) of UNCTOC (2000) and Article 14 (2) of the UNCAC (2003). On the contrary,
State parties have only been asked to consider the idea of implementing the measures that are
to be used in monitoring the relevant cross-border activities. In other words, after considering
the measures that are to be used in monitoring and detecting the relevant cross-border
activities, a State party’s decision to implement them is entirely discretionary. However, in

31 The objective is provided for in Article 7 (1) (a) of UNCTOC (2000) and Article 14 (1) (a) of the UNCAC
(2003).
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theory, this limitation is mitigated by the fact that in Article 7 (3) of UNCTOC (2000) and
Article 14 (4) of the UNCAC (2003), State parties are called upon to use as a guideline the
relevant initiatives of international AML organization. This is because if State parties are
using the initiatives of international AML organizations, such as the FATF, this would mean
that, among other things, there is a global ambition to implement the measures for monitoring
the occurrence of ML related cross-border activities. Accordingly, it is important that there is
a global compliance with the provisions of Article 7 (3) of the UNCTOC (2000) and Article
14 (4) of the UNCAC (2003). Therefore, because, in the AAAA (2015), the international
community has pledged to implement the FATF Recommendations (2012), it has, in essence,
created a moral commitment to perform an act that fulfills the requirement of Article 7 (3) of
the UNCTOC (2000) and Article 14 (4) of the UNCAC (2003). Therefore, an assessment of
the FATF monitoring process is necessary because it has provided outputs that are, basically,
an evaluation of the international community’s compliance with its pledge, under the AAAA
(2015), to implement the FATF Recommendations (2012).

There is a need to investigate how the FATF’s framework is helping Nigeria to achieve
accountability for the international dimension of RTD. This enquiry is necessary because the
FATEF’s activities and functions have put it in a position to help Nigeria actualize some of the
ideas that are promoted in the UN Declaration on the Right to Development (UNDRD) of
1986. In a report to the OEWG, De Schutter has observed that it is an extra-territorial
obligation for countries to take the implementation of the Recommendations by the FATF as
an indicator for the extra-territorial obligation to implement partnerships for the international
dimension of RTD.? He also noted that the FATF’s processes for holding States accountable
is ensuring the effective implementation of relevant legislative/regulatory reforms. The claim
by De Schutter’s has indicated that the FATF has fostered the goal of international
cooperation, which is provided for in Article 4 (2) of the UNDRD (1986).3® Therefore, there
is a need to identify the significance and validity of the claim that the FATF has helped to
facilitate the actualization of Article 4 (2) of the UNDRD.3 This is because the choice of
using a hard law instrument to actualize the international dimension of RTD is a challenge

32 De Schutter’s has observed that it is an extraterritorial obligation for countries to implementation of the
recommendations by the FATF is an indicator for the extraterritorial obligation to implement partnerships for
the international dimension of RTD. He also noted that the FATF’s processes for holding States accountable has
ensured the effective implementation of legislative/regulatory of important reforms. See, Human Rights Council
Working Group on the Right to Development (Nineteenth Session) (n 9) 31 and 43.

3 In Article 4 (2) of the UNDRD (1986), it is observed that effective international co-operation is required to
give developing countries the appropriate means and facilities to foster their comprehensive development.

34 Articles 3(3) and Article 4(1) of the UNDRD (1986) is a basis on which States can ask for a permanent
follow-up mechanism that could be in the form of a convention, or at least a mechanism to monitor the
implementation of the RTD at the international level. See, Piron (n 24) 19; see also Gupta and Arts (n 24) 18.
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that the international community has had to contend with in the UN system. Accordingly,
there have been calls for the creation of an instrument that will help to facilitate the goal of
actualizing the international dimension of the RTD. As a part of Nigeria’s contribution to the
development discourse at the UN, it has joined other countries to ask for the actualization of
accountability for the international dimension of RTD to be ensured through the creation of a
binding agreement on RTD. An example of this advocacy was in the UNHRC, in May of
2019, where the Nigerian representative argued that

a legally binding instrument on the right to development could provide a
comprehensive set of standards for the realization of the right to
development. Such a right was an overarching human right that deserved
the international community’s attention, given the impact of poverty and

inequality on the enjoyment of human rights.*®

In the same UNHRC session, Nigeria was also one of the countries that, among other things,
referred to the adverse impact of all negative international extra-territorial obligations on
development efforts.® It was argued that the adverse impact of these international extra-
territorial obligations to abstain from development efforts should be reflected in a legally
binding instrument on the RTD.%" Furthermore, Nigeria underscored the importance of
international solidarity in efforts to realize the RTD, given its universality and applicability.3®
Therefore, on the basis of the advocacy by its representative at the UNHRC, it is clear that
Nigeria sees international cooperation as a vital part of achieving RTD. Consequently, the
attempts to facilitate international cooperation for RTD through a legally binding instrument
are a positive step towards achieving accountability for the right. There has been some
progress in the attempt to create a binding agreement on the RTD. At the same time, the act
of mainstreaming the RTD into other UN processes was adopted as an action that would
promote and fulfill the right through the integrated implementation of the 2030 Agenda for
Sustainable Development of 2015.3° This decision to mainstream the RTD has, in essence,

3 UNHRC (42nd Session) ‘Report of the Working Group on the Right to Development on its twentieth session
(Geneva, 29 April to 3 May 2019)’ (25 June 2019) UN Doc A/HRC/42/35 <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G19/184/39/PDF/G1918439.pdf?OpenElement> accessed 2 January 2022.

36 Negative obligation is a concept that applies to those situations where an entity is to abstain from performing
a conduct. It is, in this context, the international extraterritorial obligations to abstain from development efforts
that is referred to as having had a negative effect on the applicable societies.

87 UNHRC (42nd Session) (n 35).

% jbid.

3 This refers to the mainstreaming mandate of the special rapporteur on the RTD. In the mandate of the special
rapporteur on the RTD, a mainstreaming policy is established. This mainstreaming policy requires that the RTD
is promoted, protected and fulfilled in the context of the integrated implementation of the 2030 Agenda for
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associated the right to the implementation process of other frameworks that are helping to
achieve the same or related objectives. Therefore, one of the objectives in this Thesis was to
conclude on whether the mainstreaming policy has made the FATF’s monitoring process an
RTD related accountability mechanism. Additionally, because the Special Rapporteur on
RTD has analyzed the UN’s anti-IFF agenda from the perspective of RTD, this Thesis has
been conducted based on this idea.*® In other words, the Thesis has looked at the impact that
the FATF has had on anti-IFFs, from the perspective of RTD in Nigeria. Consequently, this
Thesis has conducted an enquiry into the FATF as an accountability framework that is
important to RTD in Nigeria.

1.2 Objectives of the Study

The key research question of this thesis is: Has the FATF’s Recommendations and processes
for holding States accountable for weak implementation of AML policies been effective
mechanisms for strengthening Nigeria’s ability to combat grand corruption related IFFs and
promote the actualization of the RTD? The goal of investigating the relationship between the
FATF’s anti-IFF accountability framework and the target of achieving accountability that
will facilitate RTD in Nigeria, was the objective of the research. One of the important aims of
the research was to use Guzman’s ILT of compliance and Sen’s theory of capabilities t0
examine the FATF as an accountability framework that is relevant to the goal of achieving
RTD in Nigeria. Another aim of the Thesis was to conclude on whether it is justified to
associate the accountability framework of the FATF with the RTD and Nigeria’s involvement
in the global cooperation against corruption related IFF. Consequently, the research looked at
the FATF’s role in ensuring that, as a unitary actor, Nigeria has worked towards the goal of
having an effective anti-grand corruption related anti-1FF regime. Accordingly, the objectives
of the research are presented below.

1. Evaluate the importance of the FATF’s processes for holding States accountable and

promoting the global implementation of AML policies as mechanisms that are helping

Sustainable Development and other internationally agreed outcomes of 2015. see, UNHRC (33rd Session)
‘China, Venezuela (Bolivarian Republic of): Draft Resolution’ (27 September 2016) UN Doc A/HRC/33/L.29
para 14, 15 and 16 citing UNGA Res 69/283 (23 June 2015) UN Doc A/RES/69/283, annex Il; and UNGA Res
69/313 (17 August 2015) UN Doc A/RES/69/313, annex.; Note also that the Resolution (A/HRC/33/L.29) on
the right to development was adopted by the UNHRC on 29 September 2016. See, UNHRC, ‘33rd session of the
Human Rights Council (13 to 30 September 2016)’ (UNHRC)
<https://www.ohchr.org/en/hrbodies/hrc/reqularsessions/session33/pages/resdecstat.aspx> accessed 17 March
2021.

40 He canvassed for improvements to SDGs indicator 16 from the perspective of the RTD.
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to enhance Nigeria’s ability to combat grand corruption related IFFs and promote
RTD.

The related sub-research question is:

How effective have the FATF’s Recommendations and processes for holding States
accountable, been in helping the Nigerian AML regime to achieve improved
information availability that enhances the country’s ability to promote RTD by

combating grand corruption related 1FFs?

Rationale for this objective:

This enquiry is useful for assessing Guzman’s Theory of Compliance from a practical
perspective. This objective enables this Thesis to provide a novel contribution to
knowledge by testing Guzman’s Theory to see if its proposition on the impact of soft
law mechanisms has explained the accountability role of the FATF, in the context of
Nigerian anti-corruption and RTD discourse. Furthermore, this objective also
identifies the relationship between the FATF’s anti-IFF function and the global RTD

agenda.

Critically examine the role that domestic values regarding international influence
have had on development cooperation in Nigeria; and conduct an enquiry on their
relevance to the FATEF’s ability to assist and positively impact the Nigerian
mechanisms for promoting development through the fight against grand corruption
related IFFs.

The related sub-research question:
Why has the FATF been a suitable mechanism for promoting the development

process in Nigeria?

Rationale for this objective:

To examine development cooperation in Nigeria is valuable because the findings
provide insight on whether domestic values have affected Nigeria’s compliance
behavior, and whether they are a factor that is impacting on the FATFs effectiveness
in the Nigerian context. In other words, this objective allows the Thesis to conclude
on whether domestic values in Nigeria have impacted on the FATF’s ability to

influence compliance in the country in the same way that it has impacted on Nigeria’s
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relationship with other international institutions. The objective of analyzing
development cooperation in Nigeria is also useful because it provides the context in
which FATF’s impact on Nigeria is evaluated. This objective is necessary because
Guzman’s Theory recognizes the value of a general explanation on how internal
factors impact on countries’ preference for compliance, but it does not provide
information on the parameters for conducting internal analysis on compliance.*
Guzman’s Theory only adopts the ‘institutionalist assumption’ that countries’
preferences are known and fixed. Therefore, in this Thesis, the notion of domestic
values, which is derived from Sen’s theory of capabilities (development), is used to
expatiate on whether Guzman’s theory has explained the effectiveness of the FATF,
in the context of the Nigerian anti-corruption and RTD discourse. This is because Sen
has observed that domestic values are an unavoidable part of the development
discourse. Accordingly, this Thesis analyzes the value of Guzman’s theory in the
RTD discuss by relying on desk-based analysis of development cooperation and
interview and survey data on experts’ opinion about the FATF and the domestic

attitude towards anti-grand corruption related IFFs in Nigeria.

How has the anti-IFF accountability framework of the FATF been useful for ensuring
that Nigeria, as a unitary actor, can encourage RTD by improving transparency
through its anti-grand corruption related IFF regime? The objective here was to
explore how the accountability framework of the FATF is relevant for ensuring that
Nigeria is a part of a RTD related global cooperation against IFF. As part of this
objective, a contribution to international law scholarship was made by assessing
rational choice theory of international law from a practical perspective. Furthermore,
this objective also involved an enquiry into the relationship between the FATF anti-
IFF function and the global RTD agenda.

1.3 Definitions

Definitions

IFFs

There is no universally agreed-upon definition for IFFs. The

term can be understood as financial flows of illicit origin,

41 Guzman has, for instance, spoken on the potential value of complimenting the institutionalist approach in his
theory with an approach that identifies the role of domestic factors that determine compliance. See, Guzman (n
15) 18-19.
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transfer or use that reflect an exchange of value; and cross-
country borders.*? This definition has been adopted at the UN
level for the purpose of reviewing countries’ progress towards
performing the global development objective of significantly
reducing IFFs by 2030.%% It is, in essence, a definition that is
informed by current attempts at monitoring the development
objective of significantly reducing IFFs at a global level.

ML ML is the processing of criminal proceeds to disguise their
illegal origin.** Under Nigerian law, ML occurs when any

person or corporate institutions, in or outside Nigeria,

directly or indirectly conceals or disguises the
origin of, converts or transfers, removes from
the jurisdiction, acquires, uses, retains or takes
possession or control of any fund or property,
knowingly or reasonably ought to have known
that such fund or property is, or forms part of the
proceeds of an unlawful act.*®

Section 15 (6) of the Nigerian Money Laundering (Prohibition)
(Amendment) Act, 2012, provides the list of unlawful acts that
are the source of funds or the other gains, which are the subject
of ML.

Corruption This is the abuse of entrusted power for private gain. The term
corruption includes those offenses outlined in Articles 15-22 of
UNCAC (2003).46

Petty corruption This is a small-scale criminal activity. It is the small-scale form

42 UNCTAD and UNODC, ‘Conceptual Framework for The Statistical Measurement of Illicit Financial Flows’
(UNCTAD and UNODC 2020) 12 <https://www.unodc.org/documents/data-and-
analysis/statistics/IFF/IFF_Conceptual_Framework_for_publication_FINAL_160ct_print.pdf> accessed 28
May 2021.

43 UNCTAD, ‘Recent Conceptual and Methodological Developments on Measuring lllicit Financial Flows for
Policy Action’ (SDG Pulse) <https://sdgpulse.unctad.org/illicit-financial-flows/#> accessed 28 May 2021.

4 FATF, ‘What is Money Laundering’ (n 1).

45 Section 15 (2) of Money Laundering (Prohibition) (Amendment) Act, 2012.

4 Theodore S. Greenberg and others, Politically Exposed Persons: Preventive Measures for the Banking Sector
(The International Bank for Reconstruction and Development / The World Bank 2010) 3.
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of corruption that is faced by citizens and the private sector daily
as they try to receive basic services such as connections to
utilities, passports, admissions to school and dealing with trade-

related customs’ formalities.*’

Grand corruption

It is defined as the abuse of high-level power that benefits the
few at the expense of the many and causes serious and
widespread harm to individuals and society.”® At the
international level, grand corruption has been defined as the
commission of any of the offences in UNCAC (2003) Articles
15 — 25, which is carried out as part of a scheme that involves a
high-level public official, and

results in or is intended to result in a gross
misappropriation of public funds or resources, or
gross violations of the human rights of a
substantial part of the population or of a
vulnerable group.*

According to Transparency International (TI), this type of
corruption often goes unpunished.>® Another author has
associated grand corruption with public assets that are stolen or
extorted by prominent public office holders.>* Therefore, from
these definitions, grand corruption is herein deemed to involve
the exploitation of high level of power by those with the
requisite access, which causes widespread harm to the society at

47 Indira Carr and Robert Jago, ‘Petty Corruption, Development and Information Technology as an Antidote’
(2014) 103(5) The Commonwealth Journal of International Affairs 465 - 482
<https://www.tandfonline.com/doi/abs/10.1080/00358533.2014.966495?scroll=top&needAccess=true&journal

Code=ctrt20> accessed 1 September 2020.

48 Transparency International, ‘What is Grand Corruption and How Can We Stop It (Transparency
International, 21 September 2016) <https://www.transparency.org/en/news/what-is-grand-corruption-and-how-
can-we-stop-it> accessed 1 September 2020.
49 Nyman Gibson Miralis, ‘What is the Difference Between ‘Grand Corruption” and ‘Petty Corruption’: Shifting
the Focus to Where it Matters Most” (Lexology, 23 July 2020)
<https://www.lexology.com/library/detail.aspx?g=2ba58d82-eaa4-4d94-bde5-493dac6fd40f> accessed 1

September 2020.

%0 Transparency International (n 48).

51 Greenberg (n 46) xiii.
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large.

Economic growth It is the increase, from period to period, of the real value of an
economy’s production of goods and services, commonly
expressed as increase in Gross Domestic Product (GDP).5? The
real value of an economy’s production of goods and services is
ascertained by calculating and removing the effects of inflation
from the measurement of economic growth.%3

Gross Domestic | It is the market value of goods and services produced by labour
Product (GDP) and property in a country.>* GDP is ascertained by measuring
the market value of finished products, and not the components
that are manufactured to make a product.®®

Inflation It is the rise in the prices of goods and services that happens
when spending increases relative to the supply of goods in the
market. In other words, too much money chasing too few
goods.%®

1.4 Structure of the Thesis

This work is ultimately designed to focus on the idea of mainstreaming the RTD into the
FATF’s framework. The objective in this work is to identify why it is appropriate to
mainstream and implement the RTD through the FATF’s framework. To achieve its
objective, the Thesis presents the research setting in chapter 2 where the background
information on the RTD, FATF and development cooperation in Nigeria is presented. An
analysis of relevant literature and the theories used in the Thesis is presented in chapter 3.
Analysis of the relationship between the FATF’s work and several forms of accountability is
presented in chapter 4. In chapter 5, the research methodology adopted in the Thesis is
expatiated upon. Chapter 6 presents the findings of the survey of AML experts in Nigeria that
was conducted to get their perspective on the value of the FATF, as an accountability
framework for RTD. Subsequently, the findings of a statistical analysis on the impact of

52 Jack P. Friedman (ed), Dictionary of Business and Economics Terms (5th edn, Barron’s Educational Series
Inc. 2012) 225.

%8 Kimberly Amadeo, ‘What Is Economic Growth?” (The Balance, 24 October 2021)
<https://www.thebalance.com/what-is-economic-growth-3306014> accessed 2 January 2022; Samy Nehru,
Economic Reforms in India: Achievements and Challenges (MJP Publishers 2017) 318-319.

5 Friedman (n 52) 315.

% Amadeo (n 53).

% Friedman (n 52) 355.
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FATF’s accountability framework is conducted in chapter 7 and an analysis of data from
interviews of Nigeria AML experts is presented in chapter 8. The concluding remarks for the
Thesis are in chapter 9.

Chapter Two: Research Setting: Towards Actualizing RTD and the Role of FATF

2.1 Introduction

This chapter outlines the context of the study by providing information on the challenges of
actualizing the RTD through the UN system, the impact of ownership on development
cooperation in Nigeria and the structure and function of the FATF’s framework. It is
important to understand the institutional setup of the FATF, the scale of the challenge of
actualizing the RTD through the UN system and the issues that have impacted on the
effectiveness of development cooperation in Nigeria.

Knowledge on how negotiations among UN Member States have evolved is useful for
understanding the extent of progress that has been made in the UN level discourse on RTD.
An understanding of the dynamics of UN level negotiations is also useful for making
conclusions on the practicality of the objective of actualizing the RTD through UN processes.
So, the chapter starts with a background information on the scale of the challenge of
actualizing the RTD through the UN by depicting the dynamics of the UN member States’
negotiations and the attempts to get the required support for a binding RTD instrument.>’ In
this chapter, the connection between anti-IFF and the UN level RTD discourse is also shown,
and thereafter, information on the background and developments in Nigeria’s interaction with
international institutions and other donors are provided. The final part of this chapter
provides information on the FATF.

2.2 Background on the Dynamics of UN RTD Negotiations and the Related Anti-1FF Discuss

57 The chapter provides a depiction of some of the challenges that have characterized the attempts to develop
instruments that can be used to evaluate countries’ contribution to the goal of actualizing the RTD.
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It has been said that despite the copious academic commentary on RTD, there has been
limited practical efficacy in the global effort to actualize the UN recognized right.%® Yet,
Marks has observed there has been little progress in the international attempt to implement
the UNDRD of 1986 or in the attempts to ensure that the RTD is mainstreamed into
development policies and the operational activities of States and international institutions.%°
Consequently, the questions about the parameters and urgency of the RTD have continued to
remain relevant and policy makers have had to work on alternative solutions, rather than to
wait for the international community to agree on a treaty that implements the RTD.%® These
alternative solutions include the use of RTD based criteria that can be used to evaluate global
development partnerships.®* This concept is a product of the work done by the high-level
taskforce on the implementation of the RTD (HLTF). During its active years, the HLTF was
composed of fourteen experts from different parts of the world and its Chairpersons were Ms.
Ellen Johnson-Sirleaf from Liberia in 2004 and Mr. Stephen Marks from the United States of
America in 2005-2010.52 The HLTF derives the authority to carry out its function within the
framework of the Open-ended Working Group on the Right to Development (OEWG) from
the UN Commission on Human Rights (UNCHR) Resolution 2004/7 and the UN Economic
and Social Council (ECOSOC) Decision 2004/249.%% The HLTF began promoting the
concept of using the criteria for implementing the RTD, as part of its duty to assist the
OEWG achieve its mandate to, among other things, present reports for the consideration of
the UN Human Rights Council (UNHRC).%* By itself, the OEWG, which got its authority to
function from the UNCHR Resolution 1998/72 and by the ECOSOC Decision 1998/269, was
an open-ended framework.®> So, due to its status as an open ended framework, all UN

%8 QOlajumoke O. Oduwole, ‘25 Africa's Contribution to the Advancement of the Right to Development in
International Law’ in Charles Chernor Jalloh and Olufemi Elias (eds), Shielding Humanity (Brill 2015) 566.

%9 Stephen P. Marks, ‘The Right to Development: Ethical Development as a Human Right’ in Jay Drydyk and
Lori W. Keleher (eds), Routledge Handbook of Development Ethics (Routledge 2019) 277.

60 Isabella D. Bunn, 'The Right to Development: Implications for International Economic Law' (2000) 15(6)
American University International Law Review 1425 -1467 1427
<https://digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1
&article=1291&context=auilr> accessed 28 May 2021.

61 These alternative solutions also involve the use of indicators, the MDGs, national experiences, the African
Charter on Human and Peoples’ Rights, and the Task Force’s assessment criteria. See, Stephen P. Marks,
‘Integrating a Human Rights-Based Approach to Development and the Right to Development into Global
Governance for Health’ in Benjamin Mason Meier and Lawrence Ogalthorpe Gostin (eds), Human Rights in
Global Health: Rights-based Governance for a Globalizing World (Oxford University Press 2018) 346.

62 OHCHR, ‘Development is a Human Right: High-Level Task Force on the implementation of the right to
development” (OHCHR) <https://www.ohchr.org/EN/Issues/Development/Pages/HighLevelTaskForce.aspx>
accessed 1 September 2020.

63 ibid.; Note that in 2006 the UNCHR was replaced by the UNHRC while the HLTF continued performing its
mandate up until 2010 when it completed its work.

64 See, ibid.; See also, OHCHR ‘The Right to Development at a Glance’ (UNOHCHR)
<http://www.un.org/en/events/righttodevelopment/pdf/rtd_at_a_glance.pdf>accessed 28 October 2017.

% OHCHR, ‘Development is a Human Right: The Intergovernmental Working Group on the Right to
Development” (OHCHR)
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Member and Observer States, intergovernmental organizations and non-governmental
organizations with ECOSOC consultative status were allowed to attend its public meetings.%®
The mandate of the OEWG is, amongst other things, to first monitor and review the progress
of international and national attempts to promote and implement the UNDRD; and to also
analyze the obstacles to the full enjoyment of RTD at the national and international levels.5”
The OEWG is also mandated to present an annual report to the UN Commission on Human
Rights, but it subsequently made recommendations to the Human Rights Council (UNHRC)
and UN General Assembly because in 2006, the UNCHR was replaced by the UNHRC.%
Consequently, before the HLTF completed its work in 2010, it urged the OEWG on the
importance of converting the criteria for implementing the RTD into reporting templates that
are adapted according to the particular characteristics of reporting countries or institutions.5°
The HLTF made this recommendation because of the risk that the bases for determining what
may or may not contribute to the RTD could be motivated by speculation or political bias.”
However, 10 years after the HLTF completed its work, the criteria for implementing the RTD
was still regarded as a highly contested issue. In other words, the OEWG was not able to gain
support for the criteria for implementing the RTD." So, justifiably, Marks, who was the
Chairperson of the HLTF, observed that despite the recommendations of the HLTF, there was
very little to show for the nearly 40 years of effort by stakeholders that have tried to
implement the RTD.”> Rather, there was a lack of sufficient momentum in the
intergovernmental debate at relevant UN forums such as the UNGA, UNHRC and the

OEWG.” This lack of sufficient momentum was, at least, partly attributed to the

<https://www.ohchr.org/EN/Issues/Development/Pages/WGRightToDevelopment.aspx> accessed 1 September
2020.

8 ‘Open-Ended Working Group on an Optional Protocol to the Convention on the Rights of the Child” (United
Nations Human Rights Council)
<https://www.ohchr.org/EN/HRBodies/HRC/WGCRC/Pages/OpenEndedWorkingGroupSessionl.aspx>
accessed 1 September 2020.

7 For more on its mandate and the OEWG in general see, ‘Development is a Human Right: Documents on
Development and Human Rights” (UNOHCHR)
<https://www.ohchr.org/EN/Issues/Development/Pages/Documents.aspx> accessed 1 September 2020.

8 OHCHR, ‘The Right to Development at a Glance’ (n 64).

6 This need was identified by the high-level taskforce on the implementation of the RTD (HLTF). See,
Working Group on the Right to Development (11th session) ‘Report of the High-Level Task Force on the
Implementation of the Right to Development on its Sixth Session (Geneva, 14-22 January 2010)’ (24 February
2010) UN Doc A/HRC/15/WG.2/TF/2 para 73 <https://digitallibrary.un.org/record/679359?In=en> accessed 28
May 2021.

0 ibid.

L UNHRC Working Group on the Right to Development (21st Session) ‘Draft Convention on the Right to
Development, with Commentaries’ (20 January 2020) UN Doc A/HRC/WG.2/21/2/Add.1, para 6
<https://www.ohchr.org/Documents/Issues/Development/Session21/4 A HRC_WG.2 21 2 Add.1 Registered
Version.pdf> accessed 28 May 2021.

72 Marks (n 59) 277; and OHCHR (n 62).

3 Saad Alfarargi, ‘United Nations Special Rapporteur on the Right to Development: An Introduction to the
Mandate’ (OHCHR 2017)
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disagreement about the emphasis that has been placed on the international dimension of
RTD.’ Consequently, the disagreements on the international dimension of RTD is, at least,
partly based on a fundamental challenge that was identified shortly after the first effort was
made to formulate a distinct right on development. In 1977, the UN Commission on Human
Rights (UNCHR) (which was succeeded in 2006 by the UNHRC) requested a study on

the international dimensions of the right to development as a human right in
relation with other human rights based on international cooperation,
including the right to peace, taking into account the requirements of the New
International Economic Order and fundamental human needs.”®

This request led the UN Secretariat to produce a 161-page study (hereinafter known as the
1978 study) which recognized the difficulty in translating the RTD into a mechanism that

was

capable of providing practical guidance and inspiration, based on
international human rights standards, in the context of development
activities.”

Therefore, as soon as the UNCHR began to develop a document on RTD in 1981, the
challenge of translating the concept of RTD into a notion that can provide practical guidance
became apparent. For instance, under the moniker of Non-Aligned Movement (NAM),
developing countries, began to support Senegal’s initiative to have the UN declare
development as a human right.”” It is said that the NAM’s intention was to use the declaration
on the RTD to oblige wealthy countries to accept a:

greater responsibility to eliminate the structural causes of poverty, larger
payments for raw materials extracted from developing countries, additional
aid, and improvements to the terms of trade in favor of developing

countries.’”

<https://www.ohchr.org/Documents/Issues/Development/SR/SRRightDevelpment_IntroductiontoMandate.pdf>
accessed 18 June 2017.

7 ibid.

5 Note that at the time of this request the UNCHR was chaired by Senegal. See, Marks (n 61) 338.

76 ibid.

7 ibid 339.

8 ibid.
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Consequently, the North American and European delegations are said to have pressured
the UNCHR’s Drafting Committee to agreed that:

while a general moral commitment to development was acceptable, the text
would neither affirm any legal obligation to transfer resources from North to
South nor codify any specific obligations regarding any of the issues
contained in the declaration.”

Subsequently, from the onset, the efforts to produce a UN document on RTD were always
contentious. Unfortunately, the subsequent attempts to create a binding document on RTD
did not become an un-contentious issue, either. For example, in the eighteenth session of the
Working Group on the RTD that held in April 2017, the representatives of the European
Union (EU), United Kingdom (UK) and Japan were the ones that raised reservations against
the idea of a binding RTD instrument.®% The reservations of the EU, UK and Japan were
raised in opposition to an unwavering request, by delegates representing the NAM and other
groups, that deliberations should be aimed at developing a binding instrument on RTD.8!
Furthermore, in a UN deliberation on the RTD and other human rights, the US was
dismissive towards the use of terminologies that would impose any economic obligations of a
global nature.®2 Accordingly, in response to a draft resolution, which was presented on behalf
of the NAM, the US representatives said that they would call for a vote if consensus was
reached.® Similarly, the US was opposed to the suggestions of economic global obligations
that were contained in the draft document on RTD criteria and operational sub-criteria.

Thus, as time has gone by, the international community was embroiled in a stagnant debate

9 ibid.

8 UNHRC (36th Session) ‘Report of the Working Group on the Right to Development on its eighteenth session
(Geneva, 3- 7 April 2017)’ (31 May 2017) UN Doc A/HRC/36/35 para 7, 27 and 64
<https://digitallibrary.un.org/record/1304081?In=ru> accessed 8 July 2018.

81 The other groups are Organization of Islamic Cooperation and the African Group.

82 Fifty-seventh General Assembly Third Committee, ‘Need for Compliance with Human Rights Obligations in
Fight Against Terrorism Stressed, As Third Committee Approves Six Draft Resolutions’ (UN, 21 November
2002) <https://www.un.org/press/en/2002/GASHC3729.doc.htm> Accessed 7 January 2017.

8 jbid.

8 UNHRC Working Group on the Right to Development (18th Session) ‘The Draft Right to Development
Criteria and Operational Sub-Criteria Following its Second Reading, and the Comments and Views Submitted at
the Sessions by Governments, Groups of Governments, Regional Groups, and Stakeholders’ (24 February 2017)
UN Doc A/HRC/WG.2/18/CRP.1
<https://www.ohchr.org/documents/Issues/development/Session18/A.HRC.WG.2.18.CRP.1.docx.> accessed 17
March 2021.
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on how to achieve the RTD.# In a 2016 resolution of the UNHRC, the idea of mainstreaming
the RTD into the activities of international institutions was adopted as part of the mandate of
the Special Rapporteur on the RTD.8 The Special Rapporteur on the RTD was asked to work
towards mainstreaming the right into various United Nations bodies, development agencies,
international development, financial and trade institutions.?” In essence, the Special
Rapporteur was being asked to mainstream the right into institutions that were already
engaged in development related activities. Furthermore, in the UNHRC process that led to the
establishment of the mandate of the Special Rapporteur’s on RTD, there were no objections
to the idea of mainstreaming the right into other UN mechanisms. So, the Special
Rapporteur’s mandate to mainstream the RTD was not a controversial issue. The next section
describes the importance of the mainstreaming policy that was instituted through the Special

Rapporteur’s mandate.

2.2.1 The Importance of the UN RTD Mainstreaming Approach

At the UN, there is a formal rejection of hierarchy of countries through Article 2.1 of the UN
Charter which entrenches sovereign equality as a universal principle.®® Yet, some observers,
such as Sargent, have promoted, instead of dismissing the idea that there has been
hierarchical relationships between UN Member States.®® Eurich has implied that the UN has
been influenced by a section of countries when he noted that it has particularly promoted the
ideas and values that are commonly assigned to the western world.®® Clapton has given an
explanation of hierarchy among countries by stating that western States do not advocate for
the UN to institute a formal hierarchy that favors some Member States, but they do engage in
informal hierarchical relationships with non-western countries.®® Scharioth has elucidated

that the dynamics of power relations among UN member States have been explainable

8 The attempts to develop a monitoring platform that uses criteria and indicators to measure progress towards
implementing the RTD was also a source of controversy. See, Alfarargi (n 73) 8; and UNHRC Working Group
on the Right to Development (21st Session) (n 71).

8 OHCHR, ‘Human Rights Council Adopts 18 Texts, Creates Mandate on the Right to Development’
(UNOHCHR, 2016) <https://www.ohchr.org/en/newsevents/pages/displaynews.aspx?newsid=20616&langid=e>
accessed 2 July 2018.

87 ibid.

8 Article 2.1 of the UN Charter has marked the formal rejection of hierarchy of states by embedding sovereign
equality as a universal principle. See, Aidan Hehir, Humanitarian Intervention: An Introduction (2nd edn,
Macmillan International Higher Education 2013) 48.

8 Wendy M. Sargent, Civilizing Peace Building: Twenty-first Century Global Politics, vol 5 (Routledge 2007)
126 citing Kelly-Kate S. Pease, International Organizations: Perspectives on Governance in the Twenty-First
Century (2nd edn, Prentice Hall 2003).

% See, Hanja Eurich, Factors of Success in UN Mission Communication Strategies in Post-conflict Settings: A
Critical Assessment of the UN Missions in East Timor and Nepal (Logos Verlag Berlin GmbH 2010) 211.

9 Clapton William, ‘Risk and Hierarchy within International Society: Liberal Interventionism in the Post-Cold
War Era’ (PhD thesis, Murdoch University 2010).

35


https://www.ohchr.org/EN/Newsevents/Pages/Displaynews.Aspx?Newsid=20616&Langid=E

through the adoption of conceptual perspectives such as institutionalism.®? Scharioth
observed that from the institutionalist perspective, the hierarchy of countries has been a
situation specific issue because dissimilar factors have determined what is important in
different settings. For instance, the unequal economic power of states has been a determinant
of the leverage that member states have had in UN deliberations.®® Therefore, the perception
that some countries have been more influential than others have been justifiable because
some member states have had the capacity or assets that have been required to execute
international objectives of the UN. Consequently, there has been a need to dispel the notion
that wealthy and influential countries, such as the US, have shaped the actions of UN organs.
For reference, Freedman has shown that some events in the UNHRC have disproved the
perception that the US is always a dominant voice in UN organs.®* Subedi, has observed that
the UN human rights agenda is no longer being allowed to operate as a western dominated
endeavour.®® In some instances, countries have grouped together and become influential, as a
result. In an analysis by Freedman, she has described the instance where, due to its limited
influence in the UNHRC, the US tried to be a mediator between one member State and its
detractors that were members of an influential group of States.®® Freedman has also opined
that observers with little understanding of the composition of some organs of the UN have
often falsely assumed that all organs of the UN have replicated the UN Security Council’s
power structure, where a few countries can influence its decisions.®” In other words,
Freedman has indicated that influential countries are wrongly assumed to be capable of
always influencing the decisions of UN organs. On the contrary, the US or other western
States have not been dominant voices that can always influence the human right related
decisions of the UN.% However, at the international level, the importance of the views of
influential countries such as the US have not been dismissible because they have had
leverage in some multilateral deliberations. As Pouliot has observed, it is not contentious that
there is an uneven leverage in international negotiations processes, where there is inequality

92 Nicolas Scharioth, Western Democracies in the UN: Who Gets Elected and Why - A Quantitative Examination
of Elections to United Nations Councils and Committees (Nomos Verl-Ges, 2010) 15.

% jbid.

9 Rosa Freedman, The United Nations Human Rights Council: A Critique and Early Assessment (Routledge
2013) 164.

9 Subedi P. Surya, The Effectiveness of the UN Human Rights System: Reform and the Judicialisation of
Human Rights (1st edn, Routledge 2017).

9% Rosa Freedman, ‘The United Nations Human Rights Council: A Critique and Early Assessment’ (PhD Thesis,
School of Law, Queen Mary University of London 2011) 220.

9 Freedman (n 94) 164.

% The perception that the US and other western states have dominant voices in the UN can be linked to the
concern that there is propensity for UN policies to be in line with western convictions. Eurich, for instance,
observes that the UN particularly promotes ideas and values that are commonly assigned to the western world.
See, Eurich (n 90).
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in the amount and importance of assets that one or a section of States must contribute to any
intended collaboration.®® In essence, there has always been a possibility that international
objectives are not achievable because influential states, such as the US, are not willing to
contribute their assets. Moreover, in some instances, the cost of not striking a deal has been
less of an issue, for influential countries.'® The countries that have had the important and
most amount of asset for the actualization of any collective objective have therefore had the
option of choosing not to collaborate, in situations where they are not legally obligated to
make contributions. All UN Member States have also had the option of not honoring
decisions that are not binding. Consequently, the discourse on how to actualize the RTD is
always going to be challenging as influential and wealthy states continue to resist the
attempts to create a binding instrument on RTD. This is because it is apparent that a failure to
strike a deal in the UNRTD deliberations is costlier for poor countries. The UNRTD
deliberations provide an avenue for poor countries to negotiate for a remedy to the backwash
effect that has contributed to a situation where they fall behind in achieving development
goals because of factors such as the attractiveness and influence of wealthy countries.®* So
for poor countries, the cost of not striking a deal in the UN discussions on the creation of a
RTD treaty is that a positive act to correct a status quo, where the interdependence of the
advantage and disadvantage that exist under the conditions of globalization, is not realized.%
For wealthy and influential countries, the cost of conceding to the demands for a RTD treaty
is that they could have self-denying obligations to perform because the right is deemed to
demand for changes to the system of structural disadvantage that characterizes the current
international structure.’%® Therefore, the UN deliberations on RTD have been essential
because they have been a platform for poor and wealthy countries to provide information on
the extent to which they support or are opposed to any RTD related UN action. As
proponents of the RTD have continued to support the idea of a convention on RTD, there has

9 See, Vincent Pouliot 'Hierarchy in Practice: Multilateral Diplomacy and the Governance of International
Security' (2016) 1(1) European Journal of International Security 10
<https://search.proquest.com/docview/1951146840>accessed 8 January 2018.

100 The costs incurred from not striking a deal, in international deliberations, is referred to as the outside options.
See, ibid 11.

101 Margot E. Salomon, ‘Poverty, Privilege and International Law: The Millennium Development Goals and the
Guise of Humanitarianism’ in German Yearbook of International Law (Duncker & Humblot 2009) 41
<http://www.gyil.org/?page_id=25> Accessed 6 January 2018 citing, Richard Jolly, ‘Global Inequality’ in
David Alexander Clark (ed.), The Elgar Companion to Development Studies (Edward Elgar Publishing 2006)
196, 199.

102 jbid 41.

103 Salomon has spoken on the relationship between the need for changes to the international system of
structural disadvantage and the RTD discourse. See, Margot E. Salomon, ‘Legal Cosmopolitanism and the
Normative Contribution of the Right to Development’ (2008) LSE Law, Society and Economy Working Papers
16/2008, 11 <http://www.lIse.ac.uk/law/working-paper-series/2007-08/\WWPS2008-16-Salomon.pdf> accessed 5
February 2018.
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been a risk that some wealthy nations will vote against or abstain from the treaty making
process. There has also been a less probable risk that wealthy nations, which are opposed to a
convention on RTD, may choose to show their displeasure by withdrawing their support for
UN processes. The possibility that wealthy countries could pull their support for UN
processes has been one of the risks that should be avoided because they, especially the US,
have provided a substantial amount of the primary funding for UN and its organs such as the
UNHRC.1%* In the past, the US has withdrawn funding from the UNHRC because it did not
support some of the body’s actions.'% So, the mainstreaming duty of the Special Rapporteur
on the RTD, has continued to be important because it was not opposed by wealthy nations,
and accordingly, there has been no reason to expect that it will make some countries to show
their displeasure against any UN processes. Up to now, this chapter has provided background
information on the UN level attempts to promote international cooperation for the
actualization of the RTD. The next section provides information on the relationship between
the discourse on RTD and the international community’s anti-IFF commitment at the
international level.

2.2.2 Anti-IFF in the RTD Discuss at the UN

The only global instrument on the RTD is the non-binding agreement that is referred to as the
UNDRD (1986). The RTD has been reaffirmed in other international human rights
instruments such as the 1993 Vienna Declaration and Program of Action.'% Although the
UNDRD (1986) is a not an instrument that is legally binding on the international community,
the principles it promotes are anchored in legally binding instruments, such as the
International Covenant on Economic, Social and Cultural Rights (ICESCR) of 1966.17

104 The Human Rights Council is funded primarily through the U.N. regular budget, of which the United States
is assessed 22%. The Council also receives extra-budgetary (voluntary) funding from the US. See, Luisa
Blanchfield and Michael A. Weber, The United Nations Human Rights Council: Background and Policy Issues
(Congressional Research Service Report RL33608, 2020) 6-7 <https://fas.org/sgp/crs/row/RL33608.pdf >
Accessed 28 December 2020.; The UNGA resolution outlining the percentage of member state contributions for
the 2016 to 2018 UN regular budget, earmarks China, France, Germany, Japan and the US to provide more than
50 % of the total annual budget that was to be funded by its 193 member states. For a list of UN member States
and their contribution to the regular budget, see UNGA Res 70/245 (23 December 2015) UN Doc
AJRES/70/245 <https://digitallibrary.un.org/record/820886> Accessed 27 September 2017.

105 Blanchfield and Weber (n 104) 7.

106 Arjun Sengupta, ‘On the Theory and Practice of the Right to Development” (2002) 24(4) Human Rights
Quarterly 841 <https://www.jstor.org/stable/20069637> accessed 17 May 2021.

107 OHCHR, ‘Frequently Asked Questions on the Right to Development: Fact Sheet No. 37° (OHCHR 2016) 5-7
<https://www.ohchr.org/Documents/Publications/FSheet37_RtD_EN.pdf> accessed 28 September 2021; and
see, International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into
force 3 January 1976) 933 UNTS 3 (ICESCR) Atrticle 2
<https://treaties.un.org/doc/Publication/UNTS/Volume%20993/volume-993-1-14531-English.pdf> accessed 19
May 2021.
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However, by themselves, the provisions of the UNDRD (1986) have only impose moral
obligations because they represent an international non-binding agreement on the idea that
there is need to actualize the RTD. Therefore, the conversation on how to make States
accountable for the RTD is a challenge that is part of the wider discourse on global
development cooperation. This issue of accountability has become more important as
different views on law and development arise and a range of non-market values such as the
rule of law are incorporated as objectives of development, rather than just a means to
achieving development.%®® More importantly, the need for accountability has been associated
with the goal of collective development at the international level. The goal of achieving
accountability for the concept of collective prosperity has been promoted in the UNGA 2030
Agenda and the UNDRD of 1986.1% In both instruments, there is an emphasis on the need for
international cooperation to implement policies that will encourage development on a global
scale.! It is this common goal that has inextricably linked the UNGA 2030 Agenda of 2015
and the UNDRD of 1986. Moreover, in the text of the UNGA 2030 Agenda (2015), the need
for societies to be based on respect for RTD has been identified as one of the objectives for
the global community. The international community has also pledged to respect the RTD in
the AAAA (2015). This pledge to respect the RTD, in the AAAA (2015), is one of the
actions that have connected the RTD to the UNGA 2030 Agenda of 2015. This is because in
paragraph 62 of the UNGA 2030 Agenda (2015), the AAAA (2015) is adopted as an
instrument that is an integral part of the UN approach to achieving sustainable development.
In the paragraph 62 of the UNGA 2030 Agenda (2015), there was a reference to the
importance of the AAAA (2015) as an instrument that is supporting, complementing and
helping to contextualize the objectives of the UNGA 2030 Agenda (2015). The paragraph
also referred to the idea that the concrete policies and actions outlined in the AAAA (2015)
are an integral part of the UNGA 2030 Agenda (2015). Therefore, it was clear that the pledge
to implement the RTD and other commitments in the AAAA (2015) are an integral part of
the UNGA 2030 Agenda (2015). Furthermore, the text of the UNGA 2030 Agenda (2015)
was clear about the fact that its objectives are informed by the UNDRD of 1986. Therefore,
through the content of the UNGA 2030 Agenda (2015), a clear link between the UN platform
for sustainable development and the UNDRD of 1986 was being established and promoted at
the international level. This link was further emphasized in the UN Human Rights Council

108 Yong-Shik Lee, ‘General Theory of Law and Development’ (2017) 50(3) Cornell International Law Journal
415, 422-423 <https://scholarship.law.cornell.edu/cilj/vol50/iss3/2> accessed 27 May 2019

109 ITmme Scholz, ‘Reflecting on the Right to Development from the Perspective of Global Environmental
Change and the 2030 Agenda for Sustainable Development’ in Markus Kaltenborn, Markus Krajewski and
Heike Kuhn (eds), Sustainable Development Goals and Human Rights (Springer 2020) 192.

110 jbid 193.
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(UNHRC) resolution to appoint an independent expert (referred to as Special Rapporteur) on
the RTD. In the UNHRC Resolution of 27th September, 2016, the Special Rapporteur on
RTD was mandated to contribute to the objective of promoting, protecting and fulfilling the
RTD in the context of a coherent and integrated implementation of the UNGA 2030 Agenda.
This objective that the UNHRC gave to the Special Rapporteur on RTD was both ambitious
and instructive about the relation between RTD and the UNGA 2030 Agenda of 2015. At the
very least, it was an international attempt to actualize the RTD through the implementation of
the UNGA 2030 Agenda (2015). It was also instructive of how the UNHRC had recognized
and ensured that the UNGA 2030 Agenda (2015) was being used to implement the RTD at
the global level. The UNHRC Resolution of 27th September, 2016 has ensured that the task
of following up on the objective of fulfilling the RTD in the context of a coherent and
integrated implementation of the UNGA 2030 Agenda is both identifiable and easy to
accomplish. To satisfy the mandate of his appointment, the Special Rapporteur on RTD must
submit an annual report to the UNHRC and to the General Assembly (UNGA). One of the
things that is to be included in the annual report by the Special Rapporteur on RTD is all the
activities, which relate to the objective of using the UNGA 2030 Agenda to fulfill the RTD.
Consequently, it is important to note that in Articles 4(1) of the UNDRD (1986) the duty of
States to formulate international development policies for all has been promoted. The
challenge for the international community has been on how to get countries to be committed
to the objective of formulating the necessary policies to actualize the extra-territorial duty
that is promoted in Article 4(1) of the UNDRD (1986). One approach that has been adopted
is to work towards a hard law or binding instruments such as a treaty framework that will
provide for a set of international development policies. Another adopted approach is to use
alternative solutions such as a soft law or a non-binding instrument that will have a normative
impact on the regulatory and supervisory framework of the various countries of the world.
The use of international instruments that are not classed as a treaty or binding framework on
RTD has been an invaluable approach for getting countries to commit themselves to the
objective of formulating the required extra-territorial development policies at the domestic
level. The potential for using a non-binding instrument to achieve an international
commitment to RTD related extra-territorial obligations is illustrated in the UNHRC
Resolution of 27th September, 2016. A total of 47 UNHRC member States had the option of
voting for or against the Resolution of 27 September 2016, which itemizes, among other
things, the mandate of the Special Rapporteur on the RTD. With a vote tally of 34 in favor,
two against and 11 abstentions, the UNHRC was able to adopt a resolution that has
established a follow-up framework for the objective of using the UNGA 2030 Agenda (2015)
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to actualize the RTD at the global level.1*! As a result of the adoption of the Resolution of 27
September 2016, the UNHRC was able to stipulate that the duty of the Special Rapporteur on
RTD is to include the production of an annual report on the activities relating to the mandate
of the office. Furthermore, in the Resolution of 27th September, 2016, the Special Rapporteur
on RTD has been mandated to submit any specific study that is requested by the UNHRC or
the working group on the RTD. It is therefore noteworthy that, in conformity with the
provisions of the Resolution of 27 September 2016, the UNHRC asked the Special
Rapporteur on RTD, in a resolution adopted on 27 September 2019,

to provide advice to States, international financial and economic institutions
and other relevant entities, the corporate sector and civil society on measures
to achieve the goals and targets relating to the means of implementation of the
2030 Agenda for the full realization of the right to development.

This UNHRC request for the Special Rapporteur on RTD to advice States and other
international entities is therefore another example of how the objective of using the UNGA
2030 Agenda (2015) to actualize the RTD has been implemented at the international level.
Essentially, in two of its resolutions, the UNHRC has asked the Special Rapporteur on RTD
to see and promote the UNGA 2030 Agenda (2015) as an instrument that is relevant to the
goal of actualizing the RTD at the global level.1'? In essence, under its resolutions, the
UNHRC has, by a majority vote, rather than by consensus, also accepted that the RTD is to
be actualized through the implementation of the UNGA 2030 Agenda (2015).1** Therefore,
through the UNGA 2030 Agenda (2015), the international community has pledged to
significantly reduce IFFs in all parts of the world. Accordingly, the Special Rapporteur on
RTD, Saad Alfarargi, has in his report on the international dimensions of financing for
development, made an effort to emphasize the role of IFFs in international resource
mobilization agenda.!’* The Special Rapporteur on RTD’s report concludes that IFFs,

111 Apart from the annual report that is to be made to the UN bodies such as the UNGA, the Special Rapporteur
on RTD is also mandated to submit any specific study requested by the UNHRC and the Working Group on the
RTD. Note that in a UNHRC Resolution of 27 September 2019, the Special Rapporteur on RTD was asked to
advice States, international financial and economic institutions and other relevant entities, the corporate sector
and civil society on measures to achieve the goals and targets relating to the means of implementation of the
2030 Agenda for the full realization of the RTD.

112 Reference here is being made to the UNHRC Resolutions of 27 September 2016 and 27 September 2019.

113 The UNHRC Resolutions of 27 September 2016 and 27 September 2019 are, in the first place, a political
expression of the fact that a majority of its members have agreed to the idea of using the UNGA 2030 Agenda
(2015) to actualizing the RTD in its entirety.

114 UNGA (75th Session) ‘Report of the Special Rapporteur on the right to development, Saad Alfarargi’ (16
July 2020) UN Doc A/75/167, 9- 11 and 15
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including IFF related to corruption, are a significant obstacle to the mobilization of domestic
resources for finance sustainable development, as well as to the enjoyment of human rights,
including the RTD.® The observation by the Special Rapporteur on RTD is important
because he is mandated to work towards mainstreaming the right into various UN bodies,
development agencies and international development, financial and trade institutions.!®
Furthermore, his conclusion on the relationship between IFF and the RTD is part of a
growing trend that can be observed in the UN system. This trend of associating the impact of
IFF to the global ambition to actualize the RTD is presented in the reports of other experts in
the UN system.!’” The UNHRC has also acknowledged the relationship between the impact
of IFF and the actualization of RTD at the national and global level.1'® In its Resolution
31/22, the UNHRC instructed its Advisory Committee to conduct a comprehensive research-
based study on the impact of IFFs on the enjoyment of human rights, including the RTD. 19
In the ensuing study by the UNHRC Advisory Committee, it is observed that the realization
of the RTD is hindered by non-repatriation of IFFs to the country of their origin.'?® There has
therefore been a significant amount of international support for the idea of using anti-IFF as a
part of the global approach to actualizing the RTD. Owing to the UNHRC decisions and
conclusions of the UN experts identified herein, it is clear that there has been some support
for the idea of adopting all relevant UN initiatives on anti-IFF as part of the global approach
to actualizing the RTD in various parts of the world.'?* From the whole analysis so far, it is
clear that the anti-1FF provisions in the AAAA (2015) and the UNGA 2030 Agenda (2015),

<https://sustainabledevelopment.un.org/content/documents/26309VNR_2020_Nigeria_Report.pdf> accessed 12
March 2021.

115 jbid para 26 and 27.

116 The Special Rapporteur on RTD is mandated by the UNHRC to mainstream the right. See, ‘Human Rights
Council Adopts 18 Texts, Creates Mandate on the Right to Development’ (OHCHR 2016)
<https://www.ohchr.org/en/newsevents/pages/displaynews.aspx?newsid=20616&langid=e> accessed 2 July
2018.

17 For instance, the connection between IFF and RTD is emphasized in a report presented at the nineteenth
session of the Working Group on the RTD. See, UNHRC Working Group on the Right to Development (19th
Session) ‘The Right to Development and Illicit Financial Flows: Realizing the Sustainable Development Goals
and Financing for Development’ (18 April 2018) UN Doc A/HRC/WG.2/19/CRP.3
<https://www.ohchr.org/Documents/Issues/Development/Session19/A_HRC_WG.2_19 CRP_3.docx>
accessed 12 March 2021.

118 UNHRC Res 31/22 (24 March 2016) UN Doc A/HRC/RES/31/22, 2 <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G16/082/63/PDF/G1608263.pdf?OpenElement> accessed 12 March 2021.
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120 UNHRC Advisory Committee (18th Session) ‘Research-Based Study on the Impact of Flow of Funds of
Ilicit Origin and the Non-Repatriation thereof to the Countries of Origin on the Enjoyment of Human Rights,
Including Economic, Social and Cultural Rights: Progress Report of the Advisory Committee of the Human
Rights Council’ (13 February 2017) UN Doc A/HRC/AC/18/CRP.3 para 53-57
<https://digitallibrary.un.org/record/1304883?In=ar> accessed 12 March 2021.

121 The principles of RTD are seen as a fundamental part of the 2030 Agenda for Sustainable Development. See,
OHCHR, ‘Statement marking 33rd anniversary of UN Declaration on Right to Development’ (OHCHR, 4
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<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25383&LangID=E> accessed 12
March 2021.
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are indicative of the international community’s intention to inadvertently or categorical
adopted a set of RTD related international obligations.??> Consequently, it should be noted
that the anti-IFF obligation of the UNGA 2030 Agenda (2015) is provided for in SDGs
targets 16.4. Therefore, the anti-IFF obligation that is provided for in SDGs targets 16.4 is
relevant to Nigeria’s request for assistance in addressing IFF to fully actualize RTD in the
Nigerian polity. This is because the SDGs target 16.4 is representative of the international
community’s moral commitment to the goal of significantly reducing the global occurrence
of IFFs. The next section was designed to provide background information on Nigeria’s
inadvertently engagement in international cooperation for the RTD of its citizens.
Consequently, the idea of ownership of development was introduced as a factor that had an
impact on the cooperation between Nigeria and international development institutions, such
as the World Bank.

2.3 Analysis of Development Assistance in Nigeria

In analyzing development cooperation in Nigeria, it was understood that the notion of
country ownership has been criticized for being complex and difficult to define or monitor.'
Yet, the UN Conference on Trade and Development (UNCTAD) Secretariat has emphasized
the importance of country ownership by observing that most policy analysts have agreed with
the idea of viewing it as one of the requirements for achieving effective aid.?* Moreover, the
concept of country ownership has been identified as a requirement for effective aid by
reputable international institutions such as the World Bank.!?® Additionally, the goal of
achieving ownership of development is also a challenge that has been raised in strategy

122 According to the 9t edition of the Black's Law Dictionary, the meaning of obligation is a legal or moral duty
to do or not do something. The Black's Law Dictionary defines a moral duty as a duty, the breach of which
would be a moral wrong. Therefore, as an obligation that is separate from a legal duty, a moral duty is a non-
binding obligation to do or not do something. This concept of a hon-binding obligation is applicable to the
global effort that has been put into significantly reducing IFFs in all countries of the world. See, Bryan A.
Garner (ed), Black's Law Dictionary (9th edn, Thomson Reuters 2009) 580 and 1179.

123 UNCTAD Secretariat, ‘The Least Developed Countries Report 2008: Growth, Poverty and the Terms of
Development Partnership’ (United Nations 2008) 93 < https://unctad.org/system/files/official-
document/ldc2008_en.pdf> accessed 28 May 2021.

124 jbid.

125 Gideon Rabinowitz, ‘Literature Review on Aid Ownership and Participation’ (Oxfam America and Save the
Children USA 2015) 9-16 <https://www.powerofownership.org/wp-content/uploads/2017/06/ODI-L.iterature-
Review-aid-ownership-and-participation-formated-for-web.pdf> accessed 29 May 2021.
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documents on development cooperation with Nigeria.'?® So, an analysis of ownership of
development in Nigeria was conducted because weak country ownership has been observed
to be a factor that has negatively impacted the goal of integrating development strategies into
the policies of countries in need of assistance.*?” Accordingly, in conducting an analysis on
ownership of development in Nigeria, it was determined that it is beneficial to highlight some
useful explanations for the concept. Consequently, it was identified that ownership of
development has been defined as

the full and effective participation of a country’s population via legislative

bodies, civil society, the private sector, and local, regional and national

government in conceptualizing, implementing, monitoring and evaluating

development policies, programs and processes.*?

Similarly, Dunning and McGillem have defined ownership as a concept that embodies a set
of principles and approaches by which local actors — governments, civil society, and the
private sector — have a greater voice and hand in development activities.!?® They also
highlighted three broad ways to categorize the varying approaches to ownership of
development.’3° The first approach that was identified by Dunning and McGillem is the
ownership of priorities, which is understood as the ability for local actors to determine what
development activities are undertaken in their community. The second approach is ownership
of implementation, which is all about the ability for local actors to determine the entities that
are accountable for a set of development results. Finally, the third approach is on ownership
of resources, which is understood as the need to ensure that the source of funding for all
development projects is partly or totally gotten from domestic sources. So, in the afore
mentioned definitions, the notion of public participation has been identified as an important

126 USAID, ‘Nigeria: Country Development Cooperation Strategy (CDCS) August 11,2020 — August 10, 2025’
(USAID) 23 and 26 <https://www.usaid.gov/sites/default/files/documents/CDCS-Nigeria-August-2025.pdf>
accessed 28 May 2021.

127 policies for trade and the various domestic sectors, such as energy, production and education, have been
referred to here as policies of countries in need of assistance. See, UNCTAD Secretariat, Least Developed
Countries Report, 2008: Growth, Poverty and The Terms of Development Partnership (United Nations
Publication 2008) 31 and 118-119.
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<http://modernizeaid.net/wp-content/uploads/2012/01/InterAction-Country-Ownership.pdf> accessed 28 May
2021.

129 Casey Dunning and Claire McGillem, ‘Country Ownership: Rhetoric or Reality? Let’s Find Out’ (Centre for
Global Development, 11 March 2016) <https://www.cgdev.org/blog/country-ownership-rhetoric-or-reality-lets-
find-out> accessed 28 May 2021.

130 For a detailed explanation of the approaches to ownership of development that have been highlighted by
Dunning and McGillem, see Modernizing Foreign Assistance Network ‘The Way Forward: A Reform Agenda
for 2014 and Beyond’ (Modernizing Foreign Assistance Network 2014) 6-7 <https://modernizeaid.net/wp-
content/uploads/2015/12/The-Way-Forward-A-Reform-Agenda-for-2014-and-Beyond.pdf> accessed 28 May
2021.
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part of country ownership of development. Yet, the idea of public participation in the
development process has been criticized because the public interests and views on the
development process in a country are usually varied and often conflicting.*3! Therefore, there
has been a need to answer the question of why has ownership been relevant in societies with
varied and often conflicting views on how development processes or initiatives should be
conducted? One viewpoint on ownership of development, which has provided validation for
the use of the concept, is that a focus on specific institutional partners of development
cooperation has been valuable. According to Jerve, the concept of ownership has only been
“useful when strictly linked to the main institutional partners in the aid relationship - the
donor agency; and the recipient organization, specifically, or the government involved, more
generally”.*32 The focus on specific institutional partners in aid relationships has not been
accepted as a perfect approach.'33 However, the approach of focusing on specific institutional
partners has provided the starting point that was used to assess ownership of development
initiatives. Furthermore, as Tomlinson has stated, ownership of development has implied for
most people that the national government is the leader of all aspects of development policies
and strategies.’3* Tomlinson has also opined on how ownership of development has been
seen as implying that the national government’s role in development processes must be done
in a democratic way and in consultation with key stakeholders.'3® The explanation provided
by Tomlinson has been adopted here because it has allowed for a focused and inclusive
approach to ownership. Consequently, the notion of development cooperation has been
analyzed by focusing on the role of the Nigerian government as the leader of development
processes. Additionally, it has also been accepted herein that there is a need for stakeholder,
such as the civil service, to be included in the various stages of development initiatives. It
was therefore based on this understanding, that a historical analysis was conducted, in this

131 Willem H. Buiter, ‘Country Ownership’: A Term Whose Time Has Gone’ (2007) 17 (4-5) Development in
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accessed 28 May 2021.
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134 Brian Tomlinson, ‘Promoting Ownership and Gender Equality’ in Judith Randel, Tony German and Deborah
Ewing (eds), The Reality of Aid 2002 (IBON Foundation, Inc. 2002) 116.

135 ibid.; This explanation by Tomlinson is aligned with the concept of democratic ownership. Consequently, it
should be noted that democratic ownership is value-laden concept, which is inspired by both technocratic
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Centre for Development Policy Management, February 2011) 2 <https://ecdpm.org/wp-
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accessed 10 February 2020.
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section, to identify the relationship between pro-corruption values and ownership in the
discussion on development cooperation in Nigeria.

2.3.1 Ownership in Nigeria: Pre-Oil Boom and Post Oil Boom

It is observed that after World War Il ended in 1945, the approach to development was
mostly, if not always, in support of using the State as an agent of economic development and
positive social transformation.'*® The popularity of State led development was because of the
belief that the market’s predisposition to favor the interest of privileged people was less
appropriate than the collective will that is embodied in the State.'3” The popularity of State
led development created a situation where developing countries were the beneficiaries of
cooperation with foreign donors who were providing the financial aid for them to use in
implementing development related projects.*®® In giving out aid, the donors are observed to
have expected the governments of developing countries to use the funds given to them to
modernize their countries and increase their income. According to Degnbol-Martinussen and
Engberg-Pedersen, the development thought, at the time, was that the increased income of a
country would spread out and trickle down to every section of the populace.**® So, it is useful
to note that in their development cooperation relationships with countries, including Nigeria,
donors are observed to have introduced ideas, which had already been implemented in
developed countries.'*® Some of the donors favored policies and development thought were
the result of academic debates on development. For example, the dominance and use of
Keynesian economic theory,'*! in the development discourse, is an example that shows the
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138 Richard Batley and George Larbi, The Changing Role of Government: The Reform of Public Services in
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Cooperation (Bille Marie tr, Zed Books 2003) 26.

140 For example, Dibua are said that Nigeria and other African countries imported Keynesian economic theory
into its development planning because of the encouragement by western countries and international financial
institutions. Before its adoption in Nigeria, the Keynesian economic theory was used to stimulate the economies
of western countries through initiatives such as the Marshall Plan. See, Jeremiah I. Dibua ‘The Post-Colonial
State and Development Planning in Nigeria, 1962-1985" (1994) 24 Journal of Eastern African Research and
Development 224 <https://www.jstor.org/stable/24326321> accessed 28 May 2021; see also, Jean-Philippe
Thérien and Carolyn Lloyd, ‘Development Assistance on the Brink’ (2000) 21(1) Third World Quarterly 22
<http://www.jstor.org/stable/3993522> accessed 5 July 2018; and Alan S. Milward, ‘Was the Marshall Plan
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2021.

141 Keynesian economic theory is designed to predict the cause and prevent economic failure. In summary,
requires increased government spending to serve as fiscal stimulus for the economy. See generally, Geoff Tily,
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academic influences on donor countries and institutions.**?> In some countries that had
independence after 1945, which includes Nigeria, the popularity of Keynesian economic
theory in developed countries, is observed to have influenced them to have confidence in the
ability of the government to manage resources.'*® Furthermore, donors began to send funds to
developing countries so that they could set their own growth process in motion.'4
Consequently, some of the newly dependent States are observed to have been inspired by
economists to look inwards and to develop self-reliant economies.'*® In Latin American
States, especially, it is observed that much value was placed on the contributions of
economists such as Raul Prebisch who is known to have argued against the inequities of the
terms of trade for developing nations.'*® As Dosman observes, Prebisch spoke of the
persistent decline in terms of trade that he noticed in countries that primarily export
agricultural produce (which is herein referred to as primary commodity economies).'4’
Accordingly, Prebisch is known to have discredited the idea postulated by western liberal
economists that market mechanisms are beneficial to both industrial nations and primary
commodity economies.**® His prescription for developing countries was for them to work
towards having autonomous economies through State involvement in local manufacturing
industry.*® For Prebisch and other likeminded economists such as Hirschman, the only way
for developing countries to transition into industrialized and autonomous economies was if

and Best Practices in UCITS, Tail Risk, Performance, and Due Diligence (Academic Press 2013) 504; and Tony
Caporale and Marc Poitras ‘The Trouble with Keynesian Stimulus Spending’ (2017) Government Spending
Working Paper 3 <https://www.mercatus.org/system/files/caporale-keynesian-stimulus-wp-mercatus-v3.pdf>
accessed 5 July 2018.

142 Although the Keynesian economic theory was venerated during the post-World War 2 era, some authors have
explained that some of the ideas and practices, promoted at the time, did not align with all the objective and
nature of the theory. As Davidson has explained, the version of Keynes economic theory that was implemented
by the early post-World War 2 economists was not a true representation of the theory that was developed by
John Maynard Keynes. See, Paul Davidson, The Keynes Solution: The Path to Global Economic Prosperity (1st
edn, Palgrave Macmillan 2009) 18.; See also generally, Geoff Tily, Keynes’s General Theory, The Rate of
Interest And "Keynesian" Economics (Palgrave Macmillan 2007).

143 Rapley (n 136) 2; and Dibua (n 140).

144 Degnbol-Martinussen and Engberg-Pedersen (n 139) 26.

145 Rapley (n 136) 2-3; See also, Edgar Dosman, 'Markets and the State in the Evolution of the “Prebisch
Manifesto™ (2001) (75) CEPAL Review 88-92 <https://www.cepal.org/en/publications/10838-markets-and-
state-evolution-prebisch-manifesto>accessed 27 January 2018.
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it import to per unit of primary commodity exports. In other words, it is a measure of how many units of the
foreign goods one unit of the domestic good can acquire. See Victor A. Canto and Andy Wiese, Economic
Disturbances and Equilibrium in an Integrated Global Economy Investment Insights and Policy Analysis
(Elsevier 2018) 131.

147 Dosman (n 145) 99.

148 1t is observed that according to liberal western economists, the market mechanism automatically benefited all
countries, the large industrialized as well as the agricultural economies, and the business cycle regulated the
periodic ebbs and flows in the international economy. See, ibid 89.

149 jbid 90.
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governments were able to invest in their manufacturing industry.'* So, it is important to note
that Prebisch, along with Hans Singer,*! is recognized for developing the theoretical basis
for the State-led industrialization which is globally referred to as import-substituting
industrialization (1S1).2% The concept of ISI is important because it is considered to have
been adopted in the first national development strategy of Nigeria and many other African
countries.'® Consequently, note that the goal of Nigeria’s ISI strategy, in the beginning of the
post-independence era, was to reduce its reliance on foreign trade and conserve foreign
exchange by investing in local industries and improving their capacity to meet local demand
for goods and services.’® This objective required the Nigerian government to implement
economic programs that were capital intensive. Nigeria therefore required aid to fund its
economic programs. Its ISI plan entailed a distribution of resources to industrial structures
that had an estimated cost of $1,892 million. However, a major problem with Nigeria’s first
national development plan was that out of the $1,892 million that was required for its
implementation, less than 20 percent was to be generated domestically. Nigeria’s first
national development plan required over 70 percent of foreign involvement with 30 percent
($560 million) to come from direct foreign investment and just over half ($1,892 million) of
the funding to come from foreign loan facilities.’>> The first development plan was not
successful in achieving economic autonomy for Nigeria. Some reasons for the failure of the
first plan could be the lack of project readiness and lack of executive capacity to carry out
certain aspects of the plan and various prolonged social skirmishes that characterized the
implementation period of the plan.’*® An alternative explanation for the failure of the plan
could be drawn from the claim by dependency theorists that aid was only making developing
countries, such as Nigeria, to provide raw materials for industrial nations, rather than helping

150 Monga (n 146) 159.

151 Their seminal contributions speak to the importance that structural differences between manufacturing and
primary production have on terms of trade. See, Harry Bloch and David Sapsford, ‘Whither the Terms of Trade?
An Elaboration of the Prebisch Singer Hypothesis’ (2000) 24(4) Cambridge Journal of Economics 461 - 481
<https://academic.oup.com/cje/article-abstract/24/4/461/1700629?redirectedFrom=fulltext> accessed 27 January
2018.
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(Springer-Verlag New York 2012) 53.

153 | ofchie Michael, ‘The Political Economy of the African Middle Class’ in Charles Leyeka Lufumpa and
Mthuli Ncube (eds), The Emerging Middle Class in Africa (1st edn, Routledge 2015) 37.

154 Louis N. Chete and others, ‘Industrial Development and Growth in Nigeria: Lessons and Challenges’ (2014)
WIDER Working Paper 2014/019, 1 <https://www.econstor.eu/handle/10419/96311> accessed 20 May 2021.

155 Sekwat Alex, ‘Economic Development Experience in Nigeria’ in Liou Kuotsai Tom (ed), Handbook of
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them to improve their economic situation.*>” The validity of the claim by dependency theorist
is difficult to verify. However, what is known is that aid was used to implement the
subsequent development plan of 1962, which was also considered to be unsuccessful for
several reasons. To understand the relationship between aid and the lack of success in
implementing the 1962 development plan for Nigeria, it is important to note some historical
facts. For example, the implementation of the 1962 development plan is observed to have
involved an ISl strategy that was highly dependent on financial aid and technological
dependence on knowledge from foreign experts.' The donors of the aid, which was used to
implement the 1962 development plan, were observed to have dictated the programs that
their aid assistance would be used for.'>® The donors are observed to have made demands
such as what program their aid should be used for and that the purchase of specific goods and
services must be made from their countries’ markets.'®® Therefore, as Alex has observed, the
1962 plan was undermined by a high level of external influence that was associated with its
implementation process.*! So, to a large extent, the idea of ownership of development has
provided the basis on which to agree with the conclusion by Alex, or at least, to be skeptical
about the role of donor influence in the execution of the 1962 plan.'6? It is probable that the
Nigeria’s ownership of the development process was low or absent in the implementation
process for the 1962 plan. This is because it is observed that, from the onset, the 1962 plan
required significant funding from foreign donors.'® Therefore, Nigerian government was in a
position where it was useful for it to maximize its access to donor funding. Essentially, the
Nigerian government’s ownership of the development process was partially hindered because
it could only maximize its access to donor funding by performing the demands, which were
offered to it as conditions for providing the funds.'®* Yet, although a part of the identified

157 Dependency theorists claim that aid was given to developing countries for them to use for infrastructural
projects that would facilitate export of primary commodities. See, Thompson Fred, 'Foreign Aid' in Phillip
O'Hara (ed), Encyclopedia of Political Economy (Routledge 2002) 363.
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restrictions to the ownership of development process is a country’s need to maximize its
access to donor funding, some authors have not identified dependency on foreign aid as a
cause of the poor implementation of the 1962 plan.t®> For instance, Anyebe opines that the
success of the 1962 development plan was hindered by poor coordination between federal
and regional governments in Nigeria.!® Ugwuanyi is in the opinion that the 1962
development plan was weakened by excessive political intervention in economic decisions in
the country, limited public participation and poor preparation for the implementation stage of
the plan.’®” There was a failure to effectively mobilize public participation because, as
Dzever, Ogebe and Nnama have observed, the local authorities were not separately brought
into the process of the conception and implementation of the 1962 development plan.1%
Therefore, it is not certain that there was sufficient commitment to ensuring ownership of the
development process at the local level. It is also not certain that active participation in the
development process was a part of the actualized values of the Nigerian public in the 1960s.
There is no direct and obvious reason to conclude that the Nigerian populace was explicitly
discontent about the donor conditions for providing aid. So, domestic pressure for the
Nigerian government to not comply with aid conditions was not an obvious issue in the
implementation stage of the 1962 plan. Accordingly, it is justifiable to focus on the domestic
reasons for the drawbacks of the plan because the imposition of aid conditions was not a
cause of serious contention and it was less of a setback to the 1962 plan, than the domestic
issues that are identified in the literature. However, the tendency for the poor implementation
of the 1962 plan to be blamed on only domestic factors, may mean that authors have
inadvertently failed to give a holistic retelling or sufficient examination of the flaws of
Nigeria’s first post-independence partnership with donors. In retrospect, the Nigerian
government is said to have acted in a way that put it in a position where its ability to access
donor assistance would be a factor that could affect the success of the 1962 development

The donors demand included, instructions on what programs the aid funds were to be used for and that the
purchase of specific goods and services must be made from the donor country market. See, Alex (n 155) 572.
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has identified the domestic causes of the poor implementation of the 1962 plan. See, Adam Adem Anyebe,
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Books and Communication 2014) 383.
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Experience (1946-2013)’ (2014) 4 (9) Developing Country Studies 172
<https://core.ac.uk/download/pdf/234681706.pdf> accessed 2 January 2022.
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plan.’® This is because, in addition to the concerns about Nigeria’s ownership of
development in the 1960s, it has been opined that a high reliance on foreign aid was
responsible for uncertainty and sluggishness in the implementation of the 1962 development
plan.t’® Nevertheless, the Nigerian approach to planning in the 1960s and 1970s was
justifiable because a relationship was presumed to exist between GDP growth and an
improvement in population welfare.’’* In extant literature, the 1962 development plan has
been acknowledged for its relative success in promoting economic growth, but criticized for
its failure to improve the welfare of the entire population. For instance, according to Agnes,
the 1962 development plan was successful for a while because it promoted growth in
Nigeria’s economy.!’? Additionally, Agnes has said that the 1962 development plan was
responsible for creating some structural contradictions such as an improvement in urban
affluence alongside a persistent rural experience of poverty and unemployment in the
Nigerian polity.1”® So, an enquiry on cooperation for development, in Nigeria’s pre-oil rich
era of the 1960s, shows that foreign influence is identified as one of the factors that
undermined the effectiveness of the 1962 development plan.t’* The civil war that occurred
between 1967 and 1970 is also observed to have been an impediment to the 1962
development plan.t”> Oyelere has further explained that corruption by Nigerian politicians
was the cause of various regional crises which brought about military intervention and the
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ensuing civil war.1’® Therefore, this subsection has shown that internal agitation or other
domestic negative attitudes towards any potential or actual foreign influence has not been
identified as a limitation to the 1962 development plan. Insufficient planning and corruption
were the root causes of the drawbacks of the 1962 development plan. This subsection has
also shown that due to the importance attached to ownership of development by modern
development experts, there is reason to be skeptical about the influence of donors in the
implementation of Nigeria’s first post-independence development plan. Furthermore, citizen
participation in the development process was not sufficiently promoted by the Nigerian
government and there was no obvious incident that was specifically organized to show the
society’s discontent with the 1962 development plan. Therefore, Nigeria had a different
experience after its transition to oil dependency in the 1970s.1”” As an oil dependent country,
some Nigerian citizens were overt about their displeasure against development related
policies that were perceived to have been the result of foreign influence.'”® Consequently, the

next section is an analysis of Nigeria’s ownership of development, as an oil rich nation.

2.3.2 Ownership of Development in Oil Rich Nigeria

After Nigeria became an oil rich nation in 1973, it has been noted that there was a lot of
wasteful spending by the Nigerian government.!’® The Nigerian government was, at the
expense of the agricultural sector, observed to have embarked on bogus and unrewarding
projects.'® This meant that Nigeria was not ready for the declining commodity prices that
were a consequence of the 1980-1982 worldwide economic recession. 8 It also meant that
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Petroleum on Nigeria’s Economic Crisis Since Independence' (2015) 15(2) Global Journal of Human-Social
Science: E Economics 17,19 <https://socialscienceresearch.org/index.php/GJHSS/article/download/1411/1352/>
accessed 28 May 2021; and see, Ekperiware and Olomu (n 174).
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carries out to oppose an IMF imposed package. See, Kole Ahmed Shettima, ‘Structural Adjustment and the
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Nigeria would require assistance from an international community that was pushing for free
markets and reduced State involvement in the national economy.® Therefore, the Nigeria
government had to accept the neo-liberal loan conditionalities that were being proffered by
the International Monetary Fund (IMF) and the World Bank.!®® The alternative was for
Nigeria to try to stymie the deepening crisis that had taken over the Nigerian economy. This
latter option was the choice of the Shagari led civilian government of 1979 to 1983 (the
Shagari government). His government did not accept IMF conditionalities such as to devalue
the naira, remove fuel subsidies and encourage trade.*®* It is observed that the reason why the
Shagari government did not concede to the demands of the IMF was because Nigeria was
entering into an election season and the feeling was that to concede to the demands of the
IMF before the elections would work against him.*® So, rather than concede to the IMF
demands, before and after its successful re-election, the Shagari government chose to institute
stabilization and austerity measures that were not successful in stopping the economic
crisis.’® The Shagari government was subsequently deposed by a Buhari led military
government that was also not willing to accept the IMF loan conditionalities.'®” The Buhari
government, instead, chose to adopt a contrived stabilization program that is observed to have
involved the reining in of public expenditures, reducing the government payroll, and
extending administrative controls on trade and foreign exchange.'® Furthermore, the Buhari
government is observed to have focused on dealing with cases of corruption and
misappropriation of public funds and properties.*®® This anti-corruption agenda of the Buhari
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<https://www.tandfonline.com/doi/abs/10.1080/01436597.2016.1154439> accessed 28 May 2021.

183 |t is observed that donor agencies such as the World Bank and the IMF were propagating neoliberal policies
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7(3) Afro Asian Journal of Social Sciences 10 <http://mail.onlineresearchjournals.com/aajoss/art/210.pdf>
accessed 28 May 2021.; See also, ibid 1268, 1272.; Also, it is observed on the Central Bank of Nigeria website
that the Structural Adjustment Programme (SAP) adopted by Nigeria was suggested by the IMF. See, ‘Monetary
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Adjustment (International Monetary Fund 1997) <https://www.elibrary.imf.org/doc/IMF084/04946-
9781557756305/04946-9781557756305/Other_formats/Source_ PDF/04946-9781452737904.pdf> accessed 1
September 2020.

184 James Raymond Vreeland, The IMF and Economic Development (Cambridge University Press 2003).

185 jbid 37.
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187 1t is observed that it was a lingering impasse in discussions with the IMF that prevented the essential
rescheduling of the outstanding debt service that had continued to mount. See, Peter Lewis, ‘From Prebendalism
to Predation: The Political Economy of Decline in Nigeria’ (1996) 34(1) The Journal of Modern African Studies
79, 82 <http://journals.cambridge.org/abstract S0022278X0005521X> accessed 14 May 2021.
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government was, according to Falola and Heaton, expected to facilitate its economic
stabilization program.'®® It is also observed that the anticorruption policy of the Buhari
government was expected to impact the economy by changing the orientation of the public
and private sector.’®* The objective of the Buhari government was to make its institutions and
the Nigerian businesses to develop a habit of ethical and legitimate business practices so that
foreign investors would be more willing to see Nigeria as a safe and potentially lucrative
place to do business.!®? Therefore, the motives for the Buhari government’s anti-corruption
and stabilization program are largely considered to have been pure.'®® However, it is
observed that the Buhari government's approach to implementing its development plan was,
at the time, seen as the most authoritarian approach to governance in the country.
Therefore, although it is observed that there were improvements in the Nigerian budgetary
position and balance of payment, the Buhari government was deposed by the Babangida
military government in 1985.1% This change of government would eventually lead to the
introduction of economic recovery policies that are known as the Structural Adjustment
Program (SAP). These Babangida government SAP policies are observed to have been in line
with the aid conditionalities imposed by the World Bank and approved by the IMF.1% The
Babangida government was observed to have gotten access to foreign assistance by agreeing
to conditionalities that were based on negotiations with the IMF and the World Bank.®’
Furthermore, it is observed that the World Bank did most of the monitoring of the SAP’s
implementation in Nigeria.'® Lewis has observed that the Babangida government was able to
access foreign aid (through loans) from commercial and bilateral creditors after implementing
the SAP.1* This access to foreign aid would however be taken away because of the

Babangida government’s decision to adopt policies that were intended to palliate public
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discontent with the SAP program.?® Faced with anti-SAP protests, which sometimes turned
violent, the Babangida government implemented a budget that contained compensatory
measures such as increased wages and public spending, caps on interest rates, and a
commitment to sustain the petroleum subsidy.?! These compensatory measures are observed
to have made multilateral financial institutions, such as the IMF, to withhold their
endorsement of Nigeria's economic performance.?%? This meant that Nigeria did not get the
necessary endorsement needed to expedite debt negotiations or get access to lending from the
World Bank and bilateral donors. It also meant that the IMF was not willing to approve of
Nigeria’s eligibility for a standby loan grant, the same way it did when the Babangida
government introduced a formal SAP in the 1986 budget.?% In this point of Nigeria’s history,
the challenges of development assistance that arise because of lack of ownership of the
development process were obvious to see. This is because the Babangida regime got the
endorsement of the IMF after going forward with the privatization and financial liberalization
policy of the SAP.2%* Subsequently, the opportunity for rent seeking was observed to have
been evident during this liberalization and privatization period of the Babangida
government.?%  According to Lewis, the rent seeking elites of the nationalization era (post
SAP era) were recompensed with rent seeking opportunities in the financial sector of the
newly privatized Nigerian economy.?% Therefore, according to Lewis, although structural
adjustment required a contraction of traditional outlets for State patronage, such as a sharp
reduction in government contracts and the withdrawal of rents from import licensing, the
impact of SAP was different in Nigeria.?’ This is because the licensing and regulatory
procedures that were put in place during the pendency of the Babangida government, are
observed to have been highly politicized for ulterior reasons.2% Under this highly politicized
regulatory atmosphere, the Babangida government is said to have given recompense to its
cronies and allies that were deprived of the rent-seeking opportunities in the trading sector

200 jbid 79, 84-85.

201 David Bevan, Paul Collier and Jan Willem Gunning, Nigerian Economic Policy and Performance: 1981-92
(Centre for the Study of African Economies, 1992) 33.

202 ] ewis (n 187) 79, 84-85.

203 jbid 79, 83 and 85.

204This renewed endorsement of the IMF is observed to have helped the Babangida government access
supplementary finance from other donors, as well as further reschedule its external debt, which now exceeded
$30,000 million. See, ibid 79, 85-86.
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because of the privatization policy.?%° This shows that the Babangida government was doing
enough to make his regime look like it was implementing the IMF and World Bank’s favored
policies. However, in reality, the IMF and World Bank favored policies were not being
implemented in an altruistic manner.?'° They were, rather, implemented in a way that only
favored the interest of the allies and cronies of the regime.?'* One explanation for this is that
the Babangida government was managing the political cost of those IMF and World Bank
favored policies of the SAP.?!2 The Babangida government is observed to have been
contending with a populace that only saw the SAP as an infringement on the independence of
the Nigerian State.?*® Therefore, there was a ownership of the development process problem
that according to Osaghae, was a part of the concerns that had led to the discontentment over
the SAP policies.?* Thus, the Babangida government had the challenge of balancing the
demands of a population that had concerns over the ownership of the development process
with the demands of international donors who had leverage to control the policy-making in
Nigeria.?!> The use of compensations, rent for elites in the society and expansion of the
parallel economy are some of the methods, according to Lewis, that were used to assuage the
domestic discontentment over the SAP policies.?*® Herbst and Soludo have opined that the
SAP policies were a failure because of the inability for development cooperation to result in
the development of new ideas on how to operate effectively within the Nigerian political
system.?t” Accordingly, the Babangida government is said to not have fully implemented the
SAP because of its lack of commitment and the fact that an execution of the program’s
policies was difficult to achieve within the political-economic context of the Nigerian society
at the time.?!® The Babangida government was also described as a regime that reverted back

209 Segun Osoba, 'Corruption in Nigeria: Historical Perspectives' (1996) 23(69) Review of African Political
Economy 371, 383 <http://www.tandfonline.com/doi/abs/10.1080/03056249608704203> accessed 15 February
2019.; ibid.
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211 ibid. It is observed that even when palliative and more popular programs were implemented, the impact on
the poor was dubious. See, Jeffrey Herbst and Charles C. Soludo, 'Nigeria' in Shantayanan Devarajan, David R.
Dollar and Torgny Holmgren (eds), Aid and Reform in Africa: Lessons from Ten Case Studies (IBRD/World
Bank 2001) 670.
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<http://www.tandfonline.com/doi/abs/10.1080/1369801052000330324> accessed 18 February 2019.

214 Osaghae observes that some commentators saw the SAP as a recolonization strategy because ownership of
the development process was called into question. See, ibid.
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provide the certificate of good health that is a necessary element of private debt rescheduling. See, Herbst and
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to high public spending in the periods when high oil prices had helped to ease its revenue
problems.?® Consequently, there were frequent reversals of the SAP policies by the
Babangida led military government.?® It was the frequent reversals and uneven
implementation of SAP that led Herbst and Soludo to question the regime’s commitment to
the SAP policies.??* Accordingly, the uncertainty of whether the Babangida government was
implementing SAP because it wanted to reform the economy, or whether it was only trying to
solve its lack of resource problem, reinforced the importance of ownership of development in
Nigeria.??? This is because the importance of the recipient country government (RCG) as the
leader of the development process has been rarely challenged or considered to be a
contentious issue.??® The contention about ownership has usually arisen when stakeholders in
an aid system, or interaction, are concerned about whether the input of actors, such as the
civil society and other domestic institutions that are not controlled by the RCG, is
recognized.??* Therefore, at a minimum, the actions of the Babangida government was a key
variable that gave an insight on the extent to which there was an ownership of the SAP
policies by the Nigerian people. Accordingly, in addition to the preceding analysis, the
Babangida government’s dire need to gain access to debt renegotiation mechanisms, is a
reason to conclude that the Nigerian ownership of the SAP policies was questionable.??® This
is because, according to Herbst and Soludo, it was the pressure to agree on Nigeria’s debt
renegotiation with donors that made the Babangida government to implement the SAP
policies.??® Moreover, in the period of high oil prices and increased government revenue, it is
said that the reforms of the SAP collapsed because of adverse actions of the Babangida
government, such as its heightened and wasteful expenditure.??” In essence, the Babangida
government was inadvertently reinforcing the notion that it had only implemented the SAP
policies because of its need to access foreign assistance. Furthermore, Herbst and Soludo
have observed that during the implementation period for the SAP, Nigerians were cynical

219 ibid 669 and 671.

220 ibid.

221 |bid 669 - 675.; Osaghae (n 213) 1, 9.

222 Herbst and Soludo have inferred this idea. See, Herbst and Soludo (n 211) 667 and 669.

223 See, Brian Tomlinson, ‘Strengthening Ownership and Accountability: A Synthesis of Key Findings and
Messages produced for the Busan High Level Forum on Aid Effectiveness (HLF-4)’ (Cluster A of the Working
Party on Aid Effectiveness) 7 <https://www.oecd.org/dac/effectiveness/49655107.pdf> accessed 10 February
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225 For a description of the events that shows how the Babangida government was under pressure to adopt
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about the Babangida government’s claims to having full ownership of the SAP reforms.?®
Osaghae has said that some Nigerians opposed the SAP as a part of their struggle for real
independence from foreign influence.??

In the discourse on development in Nigeria, it is evident that foreign influence has usually
been associated with the failure of development programs. For reference, the introduction of
development strategies such as the trickle-down strategy is observed to have failed in part
because of the colonial experience and the adoption of the development paradigm of
modernization theory.?%° It is observed that through diffusion of western values in Nigeria,
the international financial institutions (IFIs), donor agencies, western scholars and
governments had propagated the development paradigm of modernization theory.?! This,
according to Dibua, created a Nigeria that was distorted and afflicted with neo-colonial
tendencies, such as the incessant mobilization of foreign production personnel, rather than the
use of indigenous production personnel.?%? This point by Dibua, has been used as a counter
narrative to the assertion that neo-patrimonialism is the only reason for the failure of
development policies in Nigeria.?®® The challenge, however, is that analysts have continued
to blame the failure of Nigerian development policies, such as the recent Subsidy
Reinvestment and Empowerment Program (SURE-P), on it being a donor inspired
program.?4 Like the SAP, SURE-P is observed to have been undermined by public sector
corruption in the Nigerian polity.?® So, for some analysts, it has been illogical for corruption
to be overlooked and emphasis placed on other hindrances to development objectives because
it is the usual factor that is deemed to be the cause of failures of development assistance in

Nigeria and most parts of African.?3® However, this section has shown that to overlook the
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(Palgrave Macmillan 2013) 3, 105-107.
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234 For examples of this, see Bukar Usman, ‘Subsidy Removal Crisis in Perspective’ in Henrietta O. Otokunefor,
Helen Emasealu (comps), Nigerian Petroleum Industry, Policies and Conflict Relations (Malthouse Press 2014)
247-248.
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nt.pdf> accessed 17 March 2019.
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Studies Review 130 <https://www.jstor.org/stable/27667425> accessed 14 May 2019; and see also, Jeremiah 1.
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role of corruption in the Nigeria development discourse is not advisable because it is
tantamount to deemphasizing an important determinant of the success of cooperation for
development in Nigeria.?*” Furthermore, this section has shown that the Nigerian society has
not reacted favorably to the assumed or real influence of international institutions. The
Nigerian governments have not usually demonstrated full ownership of, and some Nigerians
opposed, the policies that were associated with the assumed or real influence of international
institutions. The section has also shown that in the history of development cooperation in
Nigeria, the need to access international finance is a factor that has allowed international
institutions, and other donors, to influence the Nigeria financial policies. Accordingly, this
section provided a historical analysis of ownership of the development process and
development cooperation in Nigeria. The next section was designed to provide clarity about
the FATF because it is an international institution that seeks to influence Nigeria to
implement AML polices, and it is observed to have the potential to limit a non-compliant
country’s access to the global financial system.?®® Among other things, the next section
provided further clarity on why ownership of development should be considered in the

evaluation of the FATF’s effectiveness.

2.4 Overview on the FATF Framework

In evaluating the FATF accountability mechanisms, the goal was to look at its impact on the
Nigerian anti-IFF regime. The reason for conducting an evaluation of FATF’s impact was
because it has been an international mechanism that has promoted the goal of implementing
AML policies, which are useful for combating IFF and promoting transparency in Nigeria
and other parts of the world.?*° Therefore, as poverty eradication is said to require the use of
available resources and the funds that have been lost to IFFs and crimes such as corruption,

Dibua, Development and Diffusionism: Looking Beyond Neopatrimonialism in Nigeria, 1962—-1985 (Palgrave
Macmillan 2013) 170.; Pitcher Moran and Johnston have explained that neopatrimonialism is patrimonialism
modified by many social scientists to be what they describe as a modern variant of Weber’s ideal type—one in
which a veneer of rational-legal authority has been imposed by colonialism, yet a personalistic or “patrimonial”
logic characterized by patronage, clientelism, and corruption is said to prevail—just as it is assumed to have
done in the past. For further explanation of neopatrimonialism see, Gero Erdmann and UIf Engel,
‘Neopatrimonialism Revisited - Beyond a Catch-All Concept’ (2006) German Institute of Global and Area
Studies 16/2006, 13, 27, 28 and 31 <https://core.ac.uk/download/pdf/71729549.pdf> accessed 6 July 2022.

237 Neopatrimonialism, here, is used as a word that encompasses rent-seeking, patronage, clientelism, and
corruption. See, Pitcher, Moran and Johnston (n 236) 130, 149.; Erdmann and Engel (n 236).

238 For this observation see, Nathanael Tilahun, ‘The Re-Organization of the FATF as an International Legal
Person and the Promises and Limits to Accountability’ in Alessandra Arcuri and Florin Coman-Kund (eds),
Technocracy and the Law: Accountability, Governance and Expertise (Routledge 2021) 136.

239 The FATF president has spoken on the need for collective action against IFFs, to help in preventing and
combating financial crime, curb corruption and tax evasion and support sustainable economic growth. See,
Marcus Pleyer, ‘Public Statement on Pandora Papers’ (FATF, 21 October 2021) <https://www.fatf-
gafi.org/publications/fatfgeneral/documents/pandora-papers.html> accessed 2 January 2022.
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the relationship of the FATF and Nigeria’s AML was deemed to be a cooperation against the
un-freedoms of Nigerians.?*® In other words, the interaction between the FATF and anti-IFF
related institutions in Nigeria was considered to be a development cooperation relationship
because of its significance to the fight against any un-freedoms that are related to poverty in
Nigeria. Consequently, the enquiry in the preceding section was useful for gaining clarity
about the nature and impact of ownership of development on the ability for Nigeria to
implement policies that are recommended by international institutions. Therefore, the
analysis in the preceding section was conducted because of a need to refute or justify the idea
of adopting ownership of development as a factor that is considered in the evaluation of the
FATF’s interaction with the Nigerian government’s AML/IFF regime. The next section was
designed to provide information on the nature and function on the FATF framework.

2.4.1 FATF: History and Evolution of the FATF

The FATF is a brand for categorizing the documents and information that are produced by
the FATF and the FATF-Style Regional Bodies (FSRBs).2*! The Inter-Governmental Action
Group against Money Laundering in West Africa (GIABA) is the FSRB that Nigeria is a
member of. The FATF Recommendations 2012 has been a leading international instrument
on AML. The soft normative structure of FATF standards is one of the variables that has
helped to increase compliance and thus, establish the FATF as a formidable component of the
international Anti-Money Laundry/Combating the Financing of Terrorism (AML/CFT)
regime.?*?> The normative regime for AML that is propagated by the FATF has been seen at
key stages of its history to have been motivated by the expediencies around predicate
offences of ML. At the onset, the FATF was an international instrument used to combat the

financial power of drug traffickers and other organized crime groups whose activities are

240 This is because in Sen’s theory of human capability, the existence of poverty has been described as a
deprivation of the basic capabilities and a source of unfreedoms that the development process is meant to
eradicate. He has also noted that poverty as a deprivation of elementary capabilities is reflected in premature
mortality, significant undernourishment (especially of children), persistent morbidity, widespread illiteracy, and
other failures. See, Sen (n 16) 3 and 20.; For analysis of the relationship between IFF and poverty eradication
see, Junior Davis and others, Economic Development in Africa Report 2020: Tackling Illicit Financial Flows for
Sustainable Development in Africa (UNCTAD 2020) 138-139 <https://unctad.org/system/files/official-
document/aldcafrica2020_en.pdf> accessed 29 May 2021.

21 The FATF is a brand that refers to publications by FATF-Style Regional Bodies (FSRBs) such as GIABA
and the FATF. See FATF, ‘High-Level Principles and Objectives for FATF and FATF-Style Regional Bodies’
(FATF/OECD 2019) 2 <https://www.fatf-gafi.org/publications/fatfgeneral/documents/high-
levelprinciplesfortherelationshipbetweenthefatfandthefatf-styleregionalbodies.html> accessed 28 May 2021.

242 Navin Beekarry, ‘The International Anti-Money Laundering and Combating the Financing of Terrorism
Regulatory Strategy: A Critical Analysis of Compliance Determinants in International Law’ (2011) 31(1)
Northwestern Journal of International Law & Business 193
<https://www.law.gwu.edu/sites/g/files/zaxdzs2351/f/downloads/BeekarryInternationalLaw.pdf> accessed 29
May 2021.
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facilitated by ML.%*3 There was a serious public concern about the use of illegal drugs in the
United States of America (US) at the time when the FATF was established in 1989.24 The
original FATF Forty Recommendations were drawn up in 1990 to reflect the FATF’s
mandate to combat the misuse of financial systems by persons laundering drug money. In
1996, the Recommendations were revised for the first time to reflect evolving money
laundering typologies.?* In October 2001, CFT was integrated into the FATF mandate
through nine Special Recommendations on terrorist financing?*® in response to the September
11 terrorist attacks.?*” Further revisions have since been made to the FATF
Recommendations in 2003 and 2012.2*8 The FATF history is one of constant evolution that is
usually triggered by exigencies that are propagated as global concerns. This culture of
incorporating global challenges into the FATF mandate should be encouraged and utilized to
resolve other global challenges that can be resolved through its standards. This work looks at
the propriety of incorporating RTD into the FATF framework. The next subsection will
briefly analyze the FATF framework.

2.4.2 The Institutional Setup of the FATF

The FATF, as a body that is a distinct part of the FATF brand, is organized as a task force
composed of member governments who agree to fund the FATF on a temporary basis with
specific goals and projects.?*® The FATF Secretariat is housed administratively at the OECD
as an autonomous entity from the OECD. There are currently 37 members of the FATF:?%0 35
jurisdictions®®! and 2 regional organizations (the Gulf Cooperation Council and the European
Commission). These 37 Members are at the core of global efforts to combat money
laundering and terrorist financing. There are also 31 international and regional organizations

243 peter Reuter and Edwin M. Truman, Chasing Dirty Money: The Fight Against Money Laundering (Institute
for International Economics 2004) 81.

244 jbid.

25 FATF, ‘FATF 40 Recommendations’ (FATF/OECD 2003) 2 <https://www.fatf-
gafi.org/media/fatf/documents/FATF%20Standards%20-%2040%20Recommendations%20rc.pdf> accessed 29
May 2021.
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247 Neil Boister, An Introduction to Transnational Criminal Law (Oxford University Press 2012) 194.
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gafi.org/about/membersandobservers/> accessed 16 January 2022.
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which are Associate Members?®? or Observers?>® of the FATF and participate in its work.2%
Although the membership of the FATF is largely populated by OECD members, there is an
overlap of countries to include countries that are members of the FATF and not members of
the OECD, and vice versa.?®® The OECD members however makeup a large portion of the
FATE’s membership. Out of 37 members of the FATF, 26 are OECD members.?*® Going by
the UN classification of countries,®®” the FATF membership comprises 23 developed
countries,?®® 11 developing countries®®® and 1 economy in transition.?®® Only 3 of the 11
developing countries are also OECD countries. This indicates that a substantial amount of
recognized donor organizations and countries are already part of the FATF framework, as
many of its members are developed and OECD countries. Another aspect of the FATF is its
accountability framework which consists of the Grey List and Black List which are used to
categorize countries. Grey list which is also known as Jurisdictions Under Increased
Monitoring includes countries which have ‘structural deficiencies’ and loopholes in their
AML laws and combating the financing of terrorism (CFT) regimes.?5! When countries are
put on the Grey List, like was applicable to Nigeria in 2007, they commit with the FATF to
address these insufficiencies in their laws, policies and systems through an action plan agreed
with the FATF within a prescribed timeframe.?6? The names of countries in the grey list are
only removed if the FATF is satisfied that they are being compliant with the action plan
agreed. On the other hand, the Black List (which is now officially known as High-Risk
Jurisdictions subject to a Call for Action) includes those countries which fail to apply

measures to overcome the shortcomings and are considered as non-compliant high risk

252 For list of FATF Associate Members, see, ‘FATF Members and Observers: The 39 Members of the FATE’
(FATF) <http://www.fatf-gafi.org/about/membersandobservers/> accessed 16 January 2022.

258 Indonesia is the current FATF observer countries. For the list of FATF Observer organizations see, ibid.
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255 ‘General Questions’ (FATF) <http://www.fatf-gafi.org/fag/generalquestions/> accessed 16 January 2022.
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Republic, Estonia, Hungary, Israel (observer), Poland, Slovak Republic, Slovenia).

257 For UN classification of countries, see Pingfan Hong and others, ‘World Economic Situation and Prospects
2014’ (United Nations 2014) 143-150
<http://www.un.org/en/development/desa/policy/wesp/wesp_current/2014wesp_country_classification.pdf>
accessed 16 January 2022.
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countries.?®3 Such countries are declared by the FATF to be non-cooperative in the global
fight against money laundering and terrorist financing and are called Non-Cooperative
Countries or Territories (NCCTs).?¢* The FATF also publishes a Mutual Evaluation Report
(MER) on countries effectiveness in implementation of AML/CFT standards on the basis of
specific criteria.?®® Through its institutional framework, the FATF is able to monitor
countries and exert influence that has some bearing on countries' reputational risk.%® This
work looks at the propriety of achieving accountability for RTD through the FATF
framework. First, the next section will look at the relationship between the FATF and the

development discourse.

2.4.3 The Scope of International Acceptance for the FATF Framework

The FATF has observed that its Recommendations improve transparency and enable
countries to successfully act against illicit use of their financial system.?®” Through
international development programs, some attempts have been made to promote the global
implementation of the FATF Recommendations (2012). The decision to include the goal of
implementing the FATF Recommendations (2012) as a part of the objectives of development
programs has helped to promote the FATF’s relevance to the global development agenda. For
example, because of the global community’s pledge in the AAAA (2015), the
implementation of the FATF Recommendations (2012) has become a part of the international
objectives for development financing. Furthermore, in addition to the AAAA (2015), there
are IMF reports that are illustrative of how the goal of implementing the FATF
Recommendations (2012) has been promoted in development aid programs. For example, in
the IMF and World Bank’s Financial Sector Reform and Strengthening Initiative (FIRST)

Annual Report of 2014, it was observed that one of its global objectives was to provide
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2020.
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guidelines for the implementation of the FATF Recommendations of 2012.2%¢ This global
objective of FIRST was significant because the program’s principal function was to support
economic growth and poverty reduction through technical assistance for countries such as
Nigeria.?° Therefore, by stating that one of its global objectives was to provide guideline for
the implementation of the FATF Recommendations of 2012, the FIRST was making the goal
of compliance with the FATF’s AML agenda a development assistance issue. Additionally,
in an IMF report on Tunisia (Tunisian IMF report), which was produced as part of the
process for considering the country’s application for a loan grant, it was suggested that the
country should improve on its compliance with the FATF Recommendations (2012).270
Therefore, through the contents of some of the reports on IMF sponsored aid programs and
the AAAA (2015), the goal of implementing the FATF Recommendations (2012) has been

promoted as an voluntary international development objective.

The voluntary nature of the commitments to implement the FATF Recommendations (2012)
in the AAAA (2015) is a common practice in the field of international development
cooperation. This is because, as Dann and Sattelberger have observed, in most international
development relationships, the commitments of parties are voluntary, and therefore not
supported by any legal force.?’* Moreover, it is observed that in the situations where legal
obligations exist (for example from loan agreements), hard enforcement mechanisms for
sanctioning misbehavior by donors in a development co-operation are often lacking.?”2

Consequently, the accountability mechanisms for development partnerships are often built on

268 IMF, ‘Thematic Funds for Capacity Development (CD)’ (International Monetary Fund, 3 March 2021)
<https://www.imf.org/en/About/Factsheets/Sheets/2017/04/19/Funds-for-Capacity-Development> accessed 29
May 2021; and see also, Financial Sector Reform and Strengthening Initiative, ‘About Us’ (FIRST Initiative)
<https://www firstinitiative.org/about-us#> accessed 29 May 2021; and see Financial Sector Reform and
Strengthening Initiative, ‘FIRST 2014 Annual Report: Strengthening Financial Sectors’ (Financial Sector
Reform and Strengthening Initiative) 65 <https://www firstinitiative.org/node/50> accessed 29 May 2021.

269 See, Financial Sector Reform and Strengthening Initiative, ‘About Us’ (n 268); and See also Financial Sector
Reform and Strengthening Initiative, ‘FIRST 2014 Annual Report:” (n 268).

270 To be specific, the country was asked to work towards having a better performance in the FATF Mutual
Evaluation (ME) process. See, IMF, ‘Tunisia: 2017 Article IV Consultation, Second Review Under the
Extended Fund Facility, and Request for Waivers of Non-observance of Performance Criteria, and Rephasing of
Access’ (2018) IMF Country Report No. 18/120, 32 and 27
<https://www.compactwithafrica.org/content/dam/Compact%20with%20Africa/Countries/Tunisia/tunisia_imf_s
taff_report_2017.pdf> accessed 16 April 2021.

271 Philipp Dann and Julia Sattelberger, ‘The concept of accountability in international development co-
operation” in Erik Solheim and others (eds), Development Co-operation Report 2015: Making Partnerships
Effective Coalitions for Action (OECD 2015) 69 <https://www.oecd-ilibrary.org/docserver/dcr-2015-
en.pdf?expires=1617889885&id=id&accname=guest&checksum=394FD2898D0F6C022A4B33ABSEDIC611
> accessed 16 March 2021.

272 The providers of development co-operation are usually multilateral or bilateral development agencies or
financial institutions. See, ibid.
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soft rules and standards.?’® To a large extent, accountability for development partnerships has
been achieved through soft enforcement in the form of monitoring and evaluation.?* Some of
the mechanisms of accountability for development partnerships have been setup as programs
of intergovernmental organizations such as the UN.?’® It is observed that one of the reasons
that these intergovernmental organizations have had a right to setup programs, including their
accountability programs, is because they have achieved a high level of social acceptance.?’®
In other words, these intergovernmental organizations have gotten the right to coordinate
from the belief of actors or members who have agreed that their rule or the institutions
themselves ought to be obeyed.?’” This belief that a rule or institution ought to be obeyed is,
according to Hurd, the source of its legitimacy.?’® This definition of legitimacy by Hurd is not
universally applicable?” Yet, it shows that a high level of acceptance is important for
international organizations. Therefore, in addition to the international community’s pledge to
implement the FATF Recommendation of 2012, a global acceptance for the FATF’s AML
agenda has been achieved through its activities and procedures. This is because the FATF’s
legitimacy has been based on the increasing number of countries and stakeholders who have
agreed to be part of its AML framework.?® In addition to this, it is said that the FATF often

273 The providers of development co-operation are usually multilateral or bilateral development agencies or
financial institutions. See, ibid.

274 Rahul Malhotra and others, Accountability mechanisms in development co-operation” in Erik Solheim and
others (eds), Development Co-operation Report 2015: Making Partnerships Effective Coalitions for Action
(OECD 2015) 78 <https://www.oecd-ilibrary.org/docserver/dcr-2015-
en.pdf?expires=1617889885&id=id&accname=guest&checksum=394FD2898D0F6C022A4B33AB8SEDIC611
> accessed 16 March 2021.

275 For illustration, the high-level political forum on sustainable development (HLPF) is the core United Nations
platform for follow-up and review of the 2030 Agenda for Sustainable Development and its 17 Sustainable
Development Goals. See, UN, ‘High-Level Political Forum 2021 Under the Auspices of ECOSOC”’ (Sustainable
Development Goals Knowledge Platform) <https://sustainabledevelopment.un.org/hlpf/2021> accessed 28
September 2021.

276 Acceptability is closely related to the notion of social legitimacy. For analysis of social legitimacy. See,
Chris Thomas, ‘The concept of legitimacy and International Law’ (2013) Law, Society and Economy Working
Papers 12/2013, 14 - 16
<http://eprints.Ise.ac.uk/51746/1/__libfile_repository_Content_Law,%20society%20and%20economics%20wor
king%?20papers_2013_WPS2013-12_Thomas.pdf> accessed 16 March 2021.

277 ibid 14.

278 Hurd has defined legitimacy as the belief of actors or members who have agreed that a rule or institution
ought to be obeyed. See, lan Hurd, After Anarchy: Legitimacy and Power in the United Nations Security
Council (Princeton University Press 2007) 7.

279 For instance, one author has observed that legitimacy of international organizations is based on whether they
are inclusiveness, decisiveness, and have epistemic reliability. Inclusiveness means that all valid interests
(interests that are based on the welfare of a substantial number of people as they perceive them, rather than on
hatred or an urge for dominance) must be represented effectively. Decisiveness means that the multilateral
organization could take effective action, even against the opposition of its strongest member State. While
epistemic reliability implies that the decision-making process must be transparent in a way that makes it open to
criticism from outsiders as well as insiders. See, Robert O. Keohane, ‘The Contingent Legitimacy of
Multilateralism’ in Edward Newman, Ramesh Thakur, and John Tirman (eds), Multilateralism under
Challenge? Power, International Order, and Structural Change (United Nations University Press 2006) 68 - 69.
280 Georgios Pavlidis, ‘Financial Action Task Force and the Fight Against Money Laundering and the Financing
of Terrorism: Quo Vadimus?’ (2020) Journal of Financial Crime 766 -767
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incorporates feedback and opinions from private stakeholders, such as the participants of
financial market. Therefore, States are not the sole institutional source of political authority
and innovation in the FATF process.?® For illustration, the process for developing the FATF
Recommendations of 2012 is observed to have involved the use of expertise and experience
from its member countries.?®?> So, the FATF is observed to have operated as a
multidisciplinary body that has brought together experts in the fields of finance and law.?3
The FATF has also successfully marketed its Recommendations of 2012 as an expert and
impartial solution that is endorsed by a specialized body.?®* So, because of its structure and
wide membership, it is said that the FATF has been positioned to establish a common ground
and substantial international cooperation against ML.?8 Additionally, the FATF has also
been identified as an institution that the Africa Development Bank (AfDB) and the World
Bank have worked with in their efforts to promote their anti-IFF program.?¢ There have also
been experts and anti-IFF organizations such as Global Financial Integrity (GFI) that have
identified the FATF as a valuable part of the global fight against IFFs.?%” In essence, the

<https://www.emerald.com/insight/content/doi/10.1108/JFC-09-2019-0124/full/htmI> accessed 16 September
2021.

281 It is observed that the FATF process is comprised of ‘broader interaction of processes and practices of
governance’. See, ibid 766; citing Yee-Kuang Heng and Ken Mcdonagh, ‘The Other War on Terror Revealed:
Global Governmentality and The Financial Action Task Force’s Campaign Against Terrorist Financing’ (2008)
34 (3) Review of International Studies 553-573.

282 |t is observed that widening the base of participation in FATF decision-making would enhance the legitimacy
of the process, as it would allow for formerly technocratic and closed processes, such as FATF rulemaking, to
benefit from more feedback, information and argument. Pavlidis therefore observes that the old 2012-2020
FATF mandate recognized the need for change in this regard and ever since, the FATF has made significant
progress to achieve this objective. See, Pavlidis (n 280) 766.
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progress to achieve this objective. See, ibid.
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285 “Norwegian Minister of Finance Opens the FATF Plenary Meeting” (FATF-GAFI) <http://www.fatf-
gafi.org/countries/n-r/norway/documents/johnsen-speech-june-2013.htmlI> accessed on 22 February 2018.

26 Africa Development Bank, ‘Strategic Framework and Action Plan on The Prevention of Illicit Financial
Flows In Africa (2016 — 2020)’ (Africa Development Bank 2016) viii, 10 and 12
<https://www.tralac.org/documents/resources/africa/1771-afdb-strategic-framework-and-action-plan-on-the-
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February 2014) <http://www.worldbank.org/en/results/2013/04/04/helping-countries-establish-transparent-
financial-systems-and-robust-mechanisms-for-asset-recovery> accessed on 22 February 2018.

287 Global Financial Integrity, ‘Illicit Financial Flows To And From Developing Countries: 2005-2014” (Global
Financial Integrity 2017) 21 <https://www.gfintegrity.org/wp-content/uploads/2017/05/GFI-IFF-Report-

2017 final.pdf> accessed 29 May 2021.; See also, Kjetil Hansen, ‘Illicit Financial Flows from Developing
Countries: Measuring OECD Responses’ (OECD 2014) 44

<https://www.oecd.org/corruption/Illicit_Financial _Flows_from_Developing_Countries.pdf> accessed on 21
February 2018; and Karoubi Eve De La Mothe, Espey Jessica and Durand-Delacre David, Indicators and a
Monitoring Framework for FfD: Proposals for Follow-up and Review of the Addis Ababa Action Agenda of the
Third International Conference on Financing for Development (Sustainable Development Solutions Network
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FATF’s AML framework has been regarded as a valuable part of the global fight against
IFFs. Therefore, although, the FATF was created to help countries to address the challenge of
ML, it has also been viewed as a mechanism that has helped them to combating IFFs. This is
because AML regimes have been seen as an effective tool for preventing illicit funds from
being held, received, transferred and managed by major banks and financial centers.?88
However, AML laws have not been applicable to all IFFs because ML is observed to be a
specific legal concept that applies to the proceeds of crimes which have been described as
predicate offences in domestic laws.?® In other words, domestic AML laws have only been
relevant to cooperation against IFFs in situations where the criminal sources of funds that
have moved across borders are identified as ML related offences in the laws of the
destination country. So, the FATF has been justifiably viewed as an anti-IFF mechanism,
notwithstanding the fact that its contribution to the global efforts against IFFs, has, to an
extent, been dependent on whether countries had made all crimes, including corruption, a
predicate offence of ML. Therefore, in summary, it is because of its structure and AML
agenda that the FATF has been accepted and described as an institution whose function is
valuable to the global efforts against IFFs. This chapter has provided information on how and
why the FATFs AML Recommendations have been accepted as a valuable part of the global
agenda for anti-1FF and development cooperation.

2.5 Conclusion

This chapter provides the contextual background of the Thesis by discoursing development
cooperation in Nigeria and the controversy around the UN level attempt to promote
international cooperation for the actualization of the RTD. The chapter provided information
on the relationship between the discourse on RTD and the international community’s anti-IFF
commitment in the AAAA (2015). Furthermore, the chapter has shown the Nigerian history
of not fully committing to implementing the policies that are recommended by international
institutions and other foreign donors. It has presented information about the FATF framework
by describing its evolution and setup. It ends with an overview on how and why the FATF’s

288 Hansen (n 287) 11.

289 Quentin Reed and Alessandra Fontana, ‘Corruption and illicit financial flows: The limits and possibilities of
current approaches’ (U4 Issue 2011) 7 <https://www.cmi.no/publications/file/3935-corruption-and-illicit-
financial-flows.pdf> accessed 1 September 2020.
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AML Recommendations are a valuable part of the global agenda for anti-IFF and
development cooperation.

To conclude, the controversies around the attempts to promote international cooperation for
the actualization of the RTD at the UN level and the Nigerian history of development
cooperation provides some insight on why it is useful to conducting an evaluation of the
FATEF’s impact on Nigeria. Firstly, development cooperation has been a fundamental part of
the Nigerian development process and it has historically been strongly interconnected with
international institutions that have provided knowledge and finances for development related
initiatives in the country. Therefore, the idea of development cooperation in Nigeria provides
the possibility to examine the influence that the FATF has had on the Nigerian government’s
ability to promote RTD. Secondly, there are actions by international institutions, and their
affiliated mechanisms, that have made the FATF to become a part of their global
development agenda by working with it or by promoting the FATF Recommendations
(2012). Some of the RTD related actions at the UN have identified anti-corruption, anti-IFF
and the FATF, as a part of the global development agenda. Therefore, the international
actions that have made the FATF to be a part of the global development agenda, create a
reason to investigate the propriety of promoting the FATF as part of the international efforts
to promote RTD in Nigeria. Thirdly, the FATF monitoring processes have operated as
mechanisms that can damage the reputation of AML deficient countries.

In summary, the chapter showed the Nigerian history of not fully committing to
implementing the policies that are recommended by international institutions and other
foreign donors.

Chapter Three: Literature and Conceptual Framework

3.1 Introduction

This chapter provides a contextual understanding of Guzman’s ILT of compliance,
accountability under the FATF, and an overview of the development theories that are
associated with the RTD. At the start of the chapter, the idea of promoting the actualization
of development as a human right, by using mechanisms that are not RTD specific treaty
instruments is scrutinized by reviewing the literature on the vague and contentious nature of
the RTD. Subsequently, the chapter proceeds to review accountability by identifying different
perspectives and adopting a working definition from Bovens’s analytical framework. The
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chapter then reviews the conceptualization of Guzman’s ILT of compliance. The chapter also
reviews the literature to identify the significance of Guzman’s ILT of compliance in the
discourse on the FATF and State compliance behavior. Furthermore, the chapter reviews the
conceptualization of two RTD related development theories, dependency theory and
modernization theory. After the conceptualization of dependency theory and modernization
theory, the chapter provides a review of the literature that links these theories to anti-IFF in
Nigeria. In the chapter, the conceptualization of Sen’s theory of human capabilities is also
reviewed. Afterwards, the literature that links Sen’s theory of human capabilities and anti-
corruption in Nigeria is reviewed. Therefore, in the chapter, a review is conducted on
concepts and theories that contribute to the understanding and analysis of the data gathered in
the primary and secondary data collection.

This study looks at accountability under the FATF and its implication for RTD in Nigeria
because one of the fundamental challenges with the idea of promoting international
cooperation for RTD at the UN is that there is no generally acceptable way to evaluate it.
Without a mechanism for verification, it is difficult to conclude that the duty to cooperate and
take collective action to further the realization of the RTD, as provided for in Article 3(3) and
4(1) of the UNDRD, has led to universal development. For verifiable conclusions to be made
on whether solidarity for the RTD has progressed from principle to practice is difficult when
there is no mechanism to evaluate the international community’s attempt to achieve
international cooperation for the RTD. Therefore, the value of the notion of anti-IFF as an
RTD related objective is that, at the UN, it has been promoted without opposition from
Member States. Consequently, the FATF is a mechanism that may be seen as a part of the
international efforts for promoting the RTD. So, before investigating the overall research
question of this study, a review of extant studies is essential for locating the gap in the
literature, that is being improved upon by an enquiry on the relationship between the FATF
and RTD in Nigeria.

Guzman’s theory of compliance was adopted herein as a basis for evaluating the FATF’s
impact on compliance with anti-grand corruption related anti-IFF policies that promote
transparency in Nigeria.?®® One reason for adopting Guzman’s theory of compliance is that it

has identified the importance of monitoring mechanisms in multilateral international

2%0 This thesis evaluates the FATF’s process of holding Nigeria accountable for their commitment to executing
anti-AML policies that promote development by helping the Nigerian authorities to avoid or retrieve the IFFs of
the proceeds of public sector corruption, in the country.
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platforms such as the FATF.?°! Yet, Guzman’s theory of compliance is not an analytical
framework that has provided an explanation on why the monitoring mechanisms in
multilateral international platforms are accountability frameworks. Consequently, Bovens’s
analytical framework is adopted in this Thesis to associate the FATF monitoring processes

and Guzman’s theory of compliance with the notion of accountability.

Dependency, modernization theory and Sen’s theory of human capabilities has been selected
to be the theoretical basis for investigating the FATF’s effectiveness as an instrument that is
relevant to Nigeria’s involvement in the global cooperation for anti-IFF and development.
The main components of what is understood as development by modernization and
dependency theorists are concepts such as economic growth and high levels of industrial
production.?®? In Sen’s theory of human capabilities, economic growth is also deemed to be a
component of development. Therefore, the concept of accountability is important when Sen’s
theory of human capabilities, modernization theory and dependency theory are used to
understand the value of the FATF framework. The concept of accountability is important for
investigating the relationship between the FATF and the goal of promoting economic growth
and high levels of industrial production. The value of accountability is that it is useful for
promoting compliance with the objectives of development.

3.2 The Right to Development Literature

A number of studies observe that the Nigerian AML regime has been influenced by the
FATEF’s activities.?®® Yet, although AML mechanisms are useful for getting resources that are
supposed to be used to promote development, there has been little or no studies that have
focused on the relationship between the FATF and RTD in Nigeria.?** There have also been
no studies on the role that domestic factors have played in influencing the level of impact that
the FATF’s accountability framework has had on Nigeria. To a large extent, the literature on
RTD in Nigeria has addressed the issue of whether the right can be enforced through the

Nigerian law. The consensus in the literature is that the RTD is enforceable through the

21Guzman (n 15) 64, 160 and 231.

292 Vincent Tucker, ‘The Myth of Development: A Critique of a Eurocentric Discourse’ in Ronaldo Munck and
Denis O’Hearn (eds) Critical Development Theory: Contributions to a New Paradigm (Zed Books 1999) 12.
293 For some relevant studies see n 5.

2%4 Perhaps this is because RTD and the FATF are relatively unpopular in Nigeria. Onu has remarked that the
RTD is not popular in Nigeria. See, Onu (n 6).
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Nigerian legal system.?% Similarly, there is a consensus that corruption is an impediment to
the goal of actualizing the right to development in Nigeria.?®® Therefore, the very scant
literature on RTD in Nigeria has generally focused on identifying the impediments and the
enforceability of the right in the Nigerian society. One study that has added a different
perspective on RTD is by Nkonge, where it was observed that without a need for outright
provision of funds, the international dimension of RTD is actualized by joint action to curb
the corruption of transnational corporations.?®” This conclusion by Nkonge is valid because as
Reed and Fontana have observed, anti-corruption in developing countries cannot be effective
without developed countries playing their part to stop cross-border flows of the proceeds of
crimes such as corruption.?®® Undoubtedly, the interconnectedness of the global economy has
made it essential that countries assist each other in limiting the cross-border flows of the
proceeds of corruption by all entities such as transnational corporations. Therefore, on the
one hand, Nkonge has elaborated on the idea that the international regulation of transnational
corporations is vital because it could limit the supply side of corruption in Nigeria and
contribute to the country’s anti-corruption efforts and its ability to protect human rights.?®°
On the other hand, no input to the literature on RTD in Nigeria has sought to analyze
international regulations on corruption as mechanisms that could be helping to actualize the
RTD by promoting cooperation against the cross-border flows of the proceeds of domestic

corruption.

3.2.1 Secondary Enforcement Mechanism and Possible Solutions for Actualizing RTD

295 Salim Bashir Magashi, ‘The Human Right to Development in Nigeria’ (PhD thesis, Stellenbosch University
2016) 151 -201
<https://scholar.sun.ac.za/bitstream/handle/10019.1/98432/magashi_human_2016.pdf?isAllowed=y&sequence=
2> accessed 28 May 2021; and Onu (n 6).

2% Qlaitan Olusegun and Oyeniyi Ajigboye, 'Realizing the Right to Development in Nigeria: An Examination of
Legal Barriers and Challenges' (2015) 6(1) Journal of Sustainable Development Law and Policy 145
<https://www.ajol.info/index.php/jsdlp/article/view/128018/117568> accessed 22 February 2018; and see also
Magashi (n 295) 250; and Salim Bashir Magashi, ‘Education and the Right to Development of the Child in
Northern Nigeria: A Proposal for Reforming the Almajiri Institution’ (2015) 61(3) Africa Today 73
<https://www.jstor.org/stable/10.2979/africatoday.61.3.65> accessed 28 May 2021.

297 Christine Gakii Nkonge, ‘The Right to Development under International Law: Reflections from the European
Union and Nigeria’ (LL.M. Thesis, Central European University 2014) iii and 75-76 <
http://www.etd.ceu.edu/2014/nkonge_christine.pdf> accessed 16 March 2021.

298 Reed and Fontana (n 289) 8.

299 Nkonge (n 297) 68.; The supply-side of corruption relates to the people that seek and are willing to pay to get
undue benefits from individuals who have the entrusted position to provide their request. The demand-side of
public sector corruption usually refers to those in the government sector who demand for payment because they
can allocate scarce resources, offer government contracts and issue a license. See, Nurfarizan Mazhani
Mahmud, Intan Salwani Mohamed and Roshayani Arshad, ‘The Supply-Side of Corruption: A Review of
Scenario, Causes and Prevention Measure’ (2022) 29 (1) Journal of Financial Crime 34-35
<https://doi.org/10.1108/JFC-06-2021-0120> accessed 15 January 2022.
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An approach that has been adopted in the discourse on how to actualize global development
is the integration of the RTD into international human rights law.3® An analysis of the
approaches and theories that have been advanced in the debate on the ideal basis for
integrating development into the human rights dialog and law has been conducted in the
extant literature.3%! There is, for instance, support for the idea that the RTD is a pre-condition
for the actualization of ideals such as progress and creativity and other rights such as civil
and political rights.3%? Furthermore, the RTD has been viewed as a combination of exiting
rights or as a standalone right that is part of the third generation of rights (also known as
solidarity rights).3® In her analysis, Bunn observed how the potential for the UN level
attempts to focus on the relationship between human rights and international solidarity is a
factor that may lead to more acceptance for the notion of solidarity rights as a basis for
RTD.3% In other words, the act of promoting the dialogue on human rights and international
solidarity is useful to the objective of accentuating the international dimension of RTD.3% As
Condé also observed, the reason for describing the RTD as a solidarity right is that it requires
international cooperation and joint activity to give it effect.3% Similarly, as Puvimanasinghe
has explained, international cooperation is the catalyst that moves solidarity from the realm

of legal principle and ethical concept to the realm of practice.3%” So, it is valid to conclude

300 |sabella D Bunn, The Right to Development and International Economic Law: Legal and Moral Dimensions
(Bloomsbury Publishing 2012) 78.

301 For analysis of the history of the approaches that have been used to incorporate development into the human
rights dialogue see generally, Peter Uvin, ‘From the Right to Development to the Rights-Based Approach: How
‘Human Rights’ Entered Development (2007) 17 (4-5) Development in Practice
<https://doi.org/10.1080/09614520701469617> accessed 29 September 2021.; Bunn has identified the theories
that have been advanced in the RTD and human rights law dialogue. See, Bunn (n 300) 79.

302 Bunn (n 300) 79-80.
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generation rights), such as political or civil rights. They are also different from second generation rights which
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to Self-determination’ (2003) 31(2) Georgia Journal of International and Comparative Law 324-327
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domestic courts. See, John C Mubangizi, ‘Towards a New Approach to the Classification of Human Rights with
Specific Reference to the African Context’ (2004) 4(1) African Human Rights Law Journal 99 -100
<https://www.ahrlj.up.ac.za/images/ahrlj/2004/ahrlj_vol4_nol 2004 john c_mubangizi.pdf> accessed 20 May
2021.

304 Bunn has concluded that as more attention is given to the relationship between human rights and
international solidarity, as well as to the legal status of other solidarity rights, there is a potential for the notion
of solidarity as a basis of the RTD, to be enhanced. See, Bunn (n 300) 82.

305 Note that in contrast, Bunn has advised against the idea of adopting the RTD as a pre-condition for the
actualization of other rights. See, ibid 79 -80.

806 H, Victor Condé, A Handbook of International Human Rights Terminology (2nd edn, University of Nebraska
Press 2004) 242-243.

307 Shyami Puvimanasinghe, ‘International Solidarity in an Independent World” in Bonnie Nusser (ed),
Realizing the Right to Development (United Nations Publication, 2013) 184.
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that the international dimension of RTD is accentuated when the notion of solidarity rights,
and its underlying components, such as international solidarity, cooperation and action, are an
accepted or prominent part of the UN discuss on RTD.3% Invariably, the adoption or
promotion of solidarity rights as a fundamental part of the UN or academic discourse on RTD
is meaningful if it leads to or is associated with existing actions that are actualizing
international cooperation for the right. Therefore, in the literature on RTD, there has been an
attempt to associate the RTD with extant practices in the discourse on international
cooperation for human rights protection. In Sen’s analysis of development as freedom, he has
referred to the concept of development as a right and as a perspective that is most valuable
when there is a need and demand for others to assist in the fulfillment of the right of an
individual or community.3% Sen has noted that in human rights discourse, it is acceptable to
work towards achieving rights for everyone by demanding for assistance from all who are
able to help.3¥® So, essentially, the notion of development as a right is useful because it
relaxes the need to identify the duty holders or the specific international and domestic duties
to be promoted by the international community. However, in the interest of enhancing the
notion of development as a right, there is need to identify the specific duties that are to be
actualize through international cooperation for RTD. This is because the international
community’s ability to agree on what obligations are to be included in a special instrument on
the RTD is useful for any evaluation process that is used to assess and promote the idea of
development as a right of everyone.3'! Therefore, because the status and content of
obligations under the international dimension of right are still unclear, there have been
studies that have provided explanations or suggestions on what could be done with the right.
For example, in a study on RTD by Have, the challenge of actualizing the general principle
of international law that requires every attributable breach of an international obligation to
result in responsibility for the erring State was considered.®2 In her analysis, Have opines

308 See, Bunn (n 300) 81; and Mubangizi (n 303) 96.

309 The act of claiming assistance from all who can help is based on the idea of imperfect obligations, rather than
perfect obligations. Regarding perfect obligations, there is clarity on the specific duty that a particular agent
must perform for the realization of a right. By contrast, an imperfect duty leaves open crucial features of the
required act. When understood in this way, as duties of unspecified content, imperfect obligations such as the
charitable duty to aid those in need leave leeway for personal choice. There is personal choice on whom to aid
and when and how much assistance must be given. See, Sen (n 16) 230-231; and see, Patricia Greenspan,
‘Making Room for Options: Moral Reasons, Imperfect Duties, And Choice’ (2010) 27 (2) Social Philosophy
and Policy 181 <http://faculty.philosophy.umd.edu/PGreenspan/Res/SPPC.pdf> accessed 29 September 2021.
310 The demands are addressed generally to anyone who can help, even though no particular person or agency
may be charged to bring about the fulfillment of the rights involved. See, Sen (n 16) 230.

311 A special treaty instrument on RTD is different from treaties, such as the ICESCR (1966), that can be
associated with the RTD. For the treaties that can be associated with the RTD see, OHCHR (n 107).

312 Nienke van der Have, 'The Right to Development: Can States be Held Responsible?" in Dick Foeken and
others (eds), Development and Equity: An Interdisciplinary Exploration by Ten Scholars from Africa, Asia and
Latin America (Brill, Feb 2014) 197 -198.
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that, arguably, the RTD is on its way to becoming a part of customary international law.3
Have also, from a positivist perspective, opines that the current global framework for making
States responsible for customary rules are not suitable for ensuring accountability for
breaches of the RTD, especially with regard to obligations in its international dimension. 34
Consequently, Have concludes that a change to the current framework for making States
responsible for customary rules or the creation of a treaty regime for RTD is necessary for
actualizing a fair system of accountability for breaches of the right.3® Similarly, the
importance of a treaty regime has been highlighted by Varayudej in his study on the
economic and environmental component of RTD.3% In his analysis, Varayudej has described
rights such as access to information, justice and participation in decision-making, as
procedural practices that are promoted in the RTD and established in international law.3"
Accordingly, Varayudej has observed that whether the common use of RTD related
procedural rights will lead to the establishment of a substantive right to development is a
matter for the OEWG to eventually clarify.®!® In other words, Varayudej has highlighted the
fact that the OEWG is a mechanism that is in a position to conclude on whether the RTD is

313 jbid 194.; Note that the traditional view on customary international law is that it involves the consistent
practice of States and the determination (by the practicing State) that such practice is being undertaken out of a
sense of legal obligation (which is labelled as opinio juris). However, since the 1970s, a non-traditional
approach has emerged. In the non-traditional approach, a strict adherence to the tradition of referring to State
practice and opinio juris in determining customary international law is relaxed. In the non-traditional approach,
there is acceptance for the idea that widely ratified multilateral conventions or treaties which have established
human rights prohibitions against crimes such as genocide, torture, and slavery are a confirmation of customary
international law, which is binding upon all States, not just the signatories. At the international level, there can
also exist regional customary law which is binding on a group of nation States in a particular region, but not
upon the international system. See, Roozbeh B. Baker, ‘Customary International Law in the 21st Century: Old
Challenges and New Debates’ (2010) 21 (1) The European Journal of International Law 174
<https://academic.oup.com/ejil/article/21/1/173/363352> accessed 28 September 2021.; Note that customary
law is law consisting of customs that are accepted as legal requirements or obligatory rules of conduct; practices
and beliefs that are so vital and an intrinsic part of a social and economic system that they are treated as if they
were laws. See, Garner (n 122) 443.

814 The basis of her analysis is that because there are no specific global regimes under which claims based on a
violation of the RTD can be brought, so it is necessarily to rely on the general regime of State responsibility.
This is because the general regime of secondary norms, as laid down in the International Law Commission’s
(ILC) Draft Articles on the Responsibility of States for Internationally Wrongful Acts (Articles on State
Responsibility), remains of importance in complementing treaty regimes and regulating the enforcement of
customary human rights norms. See, Have (n 312) 198 and 211.; The positivist perspective is that international
law emerges from the consent of States; are distinct from natural law, morality, and politics; have distinctive
sources and arguments unique to legal science and is a closed logical system. See Alvarez (n 19) 18.

315 The principal reason for her conclusion is that if violations of the RTD’s international dimension are ever to
translate into State responsibility for customary rules, it will be necessary to satisfy the need for agency-specific
obligations. This means that the RTD must be complemented by a burden-sharing mechanism which can
distribute collective obligations to specific States. Another reason is that the framework for State responsibility
for customary rules does not address the idea of shared obligation by all States ‘who are in a position to help’,
which is an important part of the international dimension of RTD. See, Have (n 312) 203 — 205 and 212.

816 Same Varayudej, ‘'Two-Pronged Right to Development and Climate Change: Reciprocal Implications' in
Ottavio Quirico and Mouloud Boumghar (eds), Climate Change and Human Rights: An International and
Comparative Law Perspective (Routledge 2016) 118-131.

317 ibid 130.

318 jbid 130 -131.
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going to become an established substantive right in international law. Certainly, it is plausible
for the OEWG to be the first source of information on when the RTD will be a substantive
right in international law because of its function as a platform where stakeholders, such as the
representatives of countries, can deliberate on the status of the RTD. The OEWG is also an
invaluable part of the global attempts to make the RTD a substantive right in international
law because it is recognized as a mechanism that can and has helped to promote support for
and continuous deliberations on this objective.?'® So, the idea of waiting for the OEWG to
conclude on whether the RTD is going to become an established substantive right in
international law is pragmatic. Nevertheless, the RTD has been a contentious issue that,
according to Mark and others, has required the OEWG to keep a legally binding instrument
among the possible outcomes of its deliberations without establishing that the process must
automatically lead there.®?° Therefore the vague and contentious nature of the RTD is a
reason to be pessimism about the potential for the OEWG and international community to
create a special RTD treaty regime. Consequently, it is reasonable to agree with suggestion
by Rajeev that the OEWG’s efforts or any other attempt to identify and elaborate on some
operational criteria for implementing the RTD is an ideal approach for actualizing the
right.®?! This is because operational criteria for the RTD are useful tools for evaluating the
global progress towards achieving the goal of implementing the right.3?2 However, the
OEWG’s attempt to identify some operational criteria for implementing the RTD is also
contentious. Thus, in his analysis on the international effort to actualize the RTD, Marks has
observed that there is need for political will in the process of finalizing the criteria and sub
criteria.3> Therefore, until there is an observable demonstration of political will to finalize
any criteria for operationalizing the RTD, there is reason to be skeptical about the idea that is
suggested by Rajeev.

319 Stephen P. Marks and others, ‘The role of international law” in Bonnie Nusser (ed), Realizing the Right to
Development (United Nations Publication, 2013) 445.; See also, Malhotra Rajeev, ‘Right to Development:
Where are we Today?” in Archna Negi, Arjun Sengupta and Moushumi Basu (eds), Reflections on the Right to
Development (SAGE Publications India Pvt Ltd 2005) 146; and Karin Arts and Atabongawung Tamo, 'The
Right to Development in International Law: New Momentum Thirty Years Down the Line?' (2016) 63(3)
Netherlands International Law Review 222 <https:/link.springer.com/article/10.1007/s40802-016-0066-x>
accessed 27 October 2019.

320 Marks and others (n 319) 445.

321 Note that Rajeev uses the word element and not criteria. Criteria has been used here for clarity in the analysis
and because his explanation on the work to operationalize the RTD shows that it is the same thing as elements.
See, Rajeev (n 319) 145-147.

822 Rajeev’s uses the term operational elements and not operational criteria. However, his explanation for what
the operational elements are is aligned with the idea of a criteria and sub-criteria on RTD. For the relevant
explanation by Rajeev, see ibid 147.

323 Marks (n 59) 278.
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Some authors have been doubtful about the prospect for resolving the challenge of inadequate
progress in making the RTD a self-standing enforceable right in international law, and the
lack of a recognized method for evaluating actions that are contributing to the fulfillment of
RTD. For instance, Vandenbogaerde opines that it is advantageous to dissolve the RTD into
the larger human right framework because it has the advantage of already having a legal,
although imperfect, framework in place with monitoring bodies and accountability
mechanisms.®?* Similarly, Vandenhole states that it is ideal to aspire for development by
improving the enforcement mechanisms of civil, political, economic, social and cultural
(CPESC) rights because the RTD is not conceptually developed or clarified in a global treaty
instrument.®?> Indeed, an advantage that is linked with the international promotion of CPESC
rights is the ability for treaties, such as the International Covenant on Civil and Political
Rights (ICCPR) of 1966, to achieve global consensus on minimum protective parameters for
human rights.3%® Consequently, in the absence of a global RTD treaty, it is justified to
advocate that claims for and the consequent attempts to implement international cooperation
for development, as a right, should be based on the extant CPESC rights treaties.®?’ However,
although there is no RTD treaty instrument and body, the RTD is valuable, as an self-
standing right or as a component of CPESC rights.®?® The RTD is valuable because it
reiterates the fact that the notion of development, as a right, has been recognized at the
international level, and consequently, there is, at least, a moral basis to ask for development

824 Arne Vandenbogaerde, ‘The Right to Development in International Human Rights Law: A Call for its
Dissolution’ (2013) 31(2) Netherlands Quarterly of Human Rights 208 -209
<https://journals.sagepub.com/doi/pdf/10.1177/016934411303100204> accessed 19 May 2021.

325 \Vandenhole has made this argument. See, Wouter Vandenhole, ‘The Human Right to Development as a
Paradox’ (2003) 36(3) Verfassung Und Recht in Ubersee / Law and Politics in Africa, Asia and Latin America
382-388, 394, 403-404 <https://www.jstor.org/stable/43239163> accessed 29 September 2021.

826 |t is observed that above all, the system that has been setup by the relevant treaty instruments are reflective of
a contemporary ethical conscience that is shared among States, to the degree that they invoke international
consensus on minimum protective parameters with regard to human rights (the irreducible ethical minimum).
See, Flavia Piovesan, ‘Social, Economic and Cultural Rights and Civil and Political Rights’ (2004) 1
International Journal on Human Rights 24 <http://www.scielo.br/pdf/sur/vinl/en_a03vinl.pdf> accessed 29
September 2021.; For an example of minimum rights in the ICCPR (1966) see, International Covenant on Civil
and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999 UNTS 171 (ICCPR)
Article 14 (3).

821 For a list and information on CPESC rights instruments and treaty bodies. See, ‘The Core International
Human Rights Instruments and Their Monitoring Bodies” (United Nations Human Rights Office of the High
Commissioner)  <Https://www.ohchr.org/en/professionalinterest/pages/coreinstruments.aspx> accessed 29
September 2021.

328 For instance, in the studies by Vandenhole and by Beetham the RTD was analyzed as a right that is distinct
from CPESC rights. However, the UNHRC has referred to the RTD as a part of CPESC rights. See, UNHRC
Res 48/10 (8 October 2021) UN Doc A/HRC/RES/48/10, 2 <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G21/288/99/PDF/G2128899.pdf?OpenElement> accessed 20 November 2021; see
also, David Beetham, ‘The Right to Development and its Corresponding Obligations’, in Bard-Anders
Andreassen and Stephen P. Marks (eds), Development as a Human Right: Legal, Political and Economic
Dimensions (2nd edn, Intersentia 2010) 101.
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assistance from all who are able to help.®?° In other words, the RTD should not be abandoned
because it justifies and emphasizes the notion of development as a global right that should be
encouraged by all who are able to help. Therefore, instead of ignoring the contributions of the
proponents of RTD by abandoning the right, an ideal solution to the RTD’s lack of a special
treaty regime and conceptual vigor, is to develop or identify mechanisms that promote
development assistance by all who can help. Furthermore, another reason to not abandon the
RTD is that, to an extent, there is reason to view it as an appropriate basis to carry out actions
that promote the implementation of civil and political (CP) rights and economic, social and
cultural (ESC) rights. As Piovesan has highlighted, the RTD emerged at a time when there
was an ideological battle between the advocates of CP rights and ESC rights.3%
Consequently, as Sengupta has observed, the RTD was promoted and described as a concept
that unified the CP rights with ESC rights, and thus it closed the previous demarcation of
human rights.33! Sengupta also observed that following the unification of all rights, the
international community moved on to examine the idea of implementing CPESC rights, as
part of the RTD.33 Similarly, Bunn has opined that UN documents usually refer to the RTD
as a concept that seeks to integrate CP rights with ESC rights.®3 Accordingly, in extant
literature, the idea that the RTD can be valuable to the goal of actualizing all CPESC rights
has been referenced and promoted. Teshome has justifiably elaborated on the idea that the
outcomes of development are influenced by the RTD, and they ought to enhance the
actualization of CPESC rights.3** One justification for the perspective that the RTD has
positive implications for the goal of actualizing other CPESC rights is the notion of
indivisibility and interdependence of human rights. The UNHRC and the international
community have affirmed the idea that all CPESC rights, including the RTD are indivisible,
interdependent and mutually reinforcing.®® Therefore, it is logical to conclude that the
actualization of any right is dependent on the ability for the international community to

329 This conclusion is based on Sen’s analysis on the value of a rights-based approach to development. See, Sen
(n 16) 230-231.

330 Flavia Piovesan further observes that the RTD emerged as an effort by the third world to elaborate its own
cultural identity, proposing collective rights of cultural identity. See, Piovesan (n 326) 27.

331 Arjun Sengupta held this same view when he was the independent expert on RTD for the UN. In reference to
the preamble of the UNDRD, Sengupta observes that the RTD serves to unify CPESC rights into an indivisible
and interdependent set of human rights and fundamental freedoms, to be enjoyed by all human beings. See,
Sengupta (n 106) 840 -841.

332 ibid 841.

333 Bunn (n 300) 83.

334 Roman Girma Teshome, ‘The Draft Convention on the Right to Development: A New Dawn to the
Recognition of the Right to Development as a Human Right?’ (2022) 22 (2) Human Rights Law Review 7-8
<https://academic.oup.com/hrlr/article/22/2/ngac001/6542245> accessed 13 March 2022.

335 UNHRC Res 48/10 (8 October 2021) UN Doc A/HRC/RES/48/10, 2 <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G21/288/99/PDF/G2128899.pdf?OpenElement> accessed 20 November 2021; see
also UNHRC Working Group on the Right to Development (21st Session) (n 71) 8 and 34.
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protect and enhance other CPESC rights. It is also logical to conclude that all CPESC rights
are or should be viewed as indivisible concepts. However, it is observed that CP and ESC
rights are more commonly considered as distinct concepts at the UN level and in the
literature.33 Perhaps, the divergent history of CP and ESC rights has made it acceptable to
consider them as distinct concepts. In contrast, the RTD has always been associated with the
protection of other rights.3*” As the OEWG has observed, development as a right cannot be
seen to have improved, if in the development process, one human right is sought to be
realized at the cost of violating some other human rights.33 For example, the completion of a
water pipeline project in a rural area that is installed by forcibly taking the lands of poor
farmers without consultation or adequate compensation cannot be seen as an improvement in
the RTD of the community.33* Thus, the act of promoting the RTD should not be abandoned
because it has always been, and should be, considered as a concept that has positive
implications for the goal of actualizing other CPESC rights. In other words, notwithstanding
the lack of conceptual clarity, or a treaty regime on the RTD, it is ideal to aspire for
development by improving the enforcement of RTD mechanisms because they are helping to
protect other CPESC rights.

Contained in the literature on RTD are attempts to identify mechanisms that can help to
actualize the right. Some authors have acknowledged the value of the development compact
that was developed by Sengupta in 2002 as an appropriate mechanism for actualizing the
RTD.3® Nwauche and Nwobike have opined that Sengupta’s development compact is
unique because it makes the realization of human rights as its main objective in addition to
empowerment and it seeks to impose reciprocal obligations on the potential State parties.3*
Some authors, such as VVandenhole, have described the development compact as a mechanism
that would lead the RTD back to the realm of interstate rights because it is designed to create
rights for States and not individuals.®*? The idea that a development compact will change the

336 For analysis on how rights are rarely addressed as an indivisible concept. See, Gauthier de Beco, ‘The
Indivisibility of Human Rights and the Convention on the Rights of Persons with Disabilities’ (2019) 68 (1)
International and Comparative Law Quarterly 147-148 <https://doi.org/10.1017/S0020589318000386>accessed
29 September 2021.

337 Bunn (n 300) 79-83.

338 UNHRC Working Group on the Right to Development (21st Session) (n 71) 31.

339 jbid.

30 Fryinna Nwauche and Justice C. Nwobike, ‘Implementing the Right to Development’ (2005) 2(2)
International Journal on Human Rights 106 <http://www.scielo.br/pdf/sur/v2n2/en_a05v2n2.pdf > accessed 5
July 2021.; and Vandenhole (n 325) 381 and 399.

341 Khurshid Igbal, The Right to Development in International Law: The Case of Pakistan (Taylor and Francis
September 2009) 105.

342 \Vandenhole (n 325) 402-403.; See, also Irene 1. Hadiprayitno, ‘Development Hazard: A Violation-Based
Approach to the Right to Development’ (2017) 3(1) Chinese Journal of Global Governance 27-56, 36
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RTD from a human right into a State right is not a bad thing because the act of holding States
accountable for rights violation is a prevalent practice in the UN system. As Subedi has
explained, except for cases where individual petitions against specific violations of human
rights by treaty bodies are being examined, accountability by States is observed to be the
approach that is used in most UN human rights mechanisms.3*® In essence, States would be
asked to account for violations to the RTD, as an interstate right, in the same way as they are
already doing in UN human rights mechanisms.3* Furthermore, as Sengupta has observed,
the interstate right approach in the development compact is useful because it assures
developing countries that if they fulfill their obligations, their program for realizing the RTD
will not be disrupted for lack of resources.?* Therefore, by adopting the interstate rights
approach, Sengupta’s development compact was designed to impose on donor countries, a
legal obligation to assist developing countries under its framework. The interstate approach in
Sengupta’s development compact is also an ideal way to insert dynamism into the policy
making efforts of the global RTD regime. The idea of Sengupta’s development compact is
noteworthy because, as Piron has suggested, it could either serve as a framework that is
adopted in current development partnerships around the world, or States could make separate
agreements to implement the development compact.®*® The challenge with the idea of a
development compact on RTD is that there is reason to be skeptical about the likelihood for it
to be adopted by donor States. Igbal, for instance, has expressed doubt about the likelihood
that the OECD’s Development Assistance Committee (DAC) members would participate in
an RTD development compact with those developing countries that are seen as having
conflicting interests with developed countries.3*” Hadiprayitno has described the development

compact as an instrument that puts the RTD into the realm of theoretical and political debate

<https://brill.com/view/journals/cjgg/3/1/article-p27_2.xml?language=en> accessed 5 July 2018.; For the
development compact see, UNCHR Open-ended Working Group on the Right to Development ‘Fourth Report
of The Independent Expert on the Right to Development, Mr. Arjun Sengupta, Submitted in Accordance with
Commission Resolution 2001/9 (20 December 2001) UN Doc E/CN.4/2002/WG.18/2 para 56-74
<https://documents-dds-ny.un.org/doc/UNDOC/GEN/G01/164/02/PDF/G0116402.pdf?OpenElement> accessed
17 March 2021.

343 Subedi observes that even when an individual submits a petition to a un treaty body or to the human rights
council, all they can do is to ask States to explain the situation and make recommendations to rectify the law,
policy or situation. See, Surya (n 95) 2 and 5.

344 ibid. This is because UN human rights mechanisms interact mainly with States rather than with individuals.
345 Arjun K. Sengupta, ‘Conceptualizing the right to Development for the Twenty-First Century’ in Realizing
the Right to Development: Situating the Right to Development (United Nations Publication) 83
<https://www.ohchr.org/documents/issues/development/rtdbook/partichapter4.pdf> accessed 4 July 2018.

346 Hélene Piron, ‘The Right to Development: A Review of the Current State of the Debate for the Department
for International Development’ (Overseas Development Institute 2002) 33
<https://cdn.odi.org/media/documents/2317.pdf>accessed 7 October 2018.

347 Khurshid Igbal, The Right to Development in International Law: The Case of Pakistan (Taylor and Francis
September 2009) 105.; DAC is comprised of a membership that includes Canada, France, Germany. For more
information on DAC see, OECD, ‘Development Assistance Committee (DAC)® (OECD)
<https://www.oecd.org/dac/development-assistance-committee/>accessed 29 September 2021.
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without having concrete proposals that are actually significant for the lives of the poor people
being impacted by development processes.®*® Thus, Hadiprayitno goes on to observe that the
development compact is an example of the current trend in discourse on RTD because it is
merely a framework for dialog.®*® Nwauche and Nwobike have observed that development
compact has not been adopted or implemented because its implication, particularly with
respect to the issue of accountability, is a cause of contention among States.3 In essence, the
idea that accountability for RTD will be achieved through the development compact is a
controversial issue. So, because of the development compact’s controversial nature, some
authors have identified and analyzed the value of similar development assistance mechanisms
that are favored by developed countries such as US. For example, Nwauche and Nwobike
have observed that the Cotonou Agreement of 2000 is alike, but not as focused on a human
rights approach to development as, Sengupta’s development compact.®*! The Millennium
Challenge Account (MCA) has been identified as a mechanism with elements that correspond
to the main ideas of Sengupta’s development compact.>? On one the hand, development aid
mechanisms such as the MCA have elements that are not aligned with, or promoted as part of
the attempts to actualize the idea of RTD. On the other hand, as Mark has noted, it would no
doubt enrich the dialogue on the RTD if the MCA were offered for discussion as one
country’s attempt to translate the RTD into policy and practice.®® In essence, the
international community has the option of enriching the dialogue on the RTD by discussing
the idea that some of the components of existing mechanisms such as the MCA are
translating the RTD into policy and practice. Therefore, some relevant theories and the
concept of accountability are considered in the next subsection, as a preliminary part of the

348 Trene I. Hadiprayitno, ‘Development Hazard: A Violation-Based Approach to the Right to Development’
(2017) 3(1) Chinese Journal of Global Governance 27-56 and 36
<https://brill.com/view/journals/cjgg/3/1/article-p27_2.xml?language=en > accessed 6 May 2018.

349 jbid 36; it is observed that there is skepticism about a development compact as too bureaucratic. See, Irene I.
Hadiprayitno, ‘Development Hazard: A Violation-Based Approach to the Right to Development’ (2017) 3(1)
Chinese  Journal ~ of  Global Governance 28  <https://brill.com/view/journals/cjgg/3/1/article-
p27_2.xml?language=en> accessed 5 July 2018.

350 Nwauche and Nwobike (n 340).

351 jbid 98, 101, 103 and 106.; For a detailed analysis of the Cotonou Agreement see, Asmita Parshotam and
Kate Mlauzi, ‘Part I: Understanding the Cotonou Partnership Agreement” (Africa Portal, 13 September 2018)
<https://www.africaportal.org/features/part-i-understanding-cotonou-partnership-agreement/> accessed 29
September 2021.

%2 The MCA is a development mechanism that is exclusively administered by the Millennium Challenge
Corporation (MCC), a U.S. entity. See, Stephen Marks, ‘The Human Right to Development: Between Rhetoric
and Reality’ (2004) 17 Harvard Human Rights Journal 159 and 167 <https://cdnl.sph.harvard.edu/wp-
content/uploads/sites/580/2012/10/spm_the_human_right_development.pdf> accessed 17 March 2021.; For
more information on the MCC see, ‘About MCC’ (Millennium Challenge Corporation United States of
America) <https://www.mcc.gov/about> accessed 29 September 2021.

33 The MCA is a development mechanism that is exclusively administered by the Millennium Challenge
Corporation (MCC), a U.S. entity. See, Marks (n 352) 167.; For more information on the MCC see, ‘About
MCC’ (Millennium Challenge Corporation United States of America) <https://www.mcc.gov/about> accessed
29 September 2021.
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enquiry on whether the FATF’s mechanisms for holding States accountable is translating
RTD into policy and practice.

3.3 Accountability and Guzman’s Rational Choice Theory of Compliance

3.3.1 Perspectives on Accountability

In a broad sense, accountability has been viewed as a conceptual umbrella for other distinct
concepts, such as transparency, equity, democracy, efficiency, responsiveness, responsibility
and integrity.®® This broad view of accountability is observed to be useful for evaluative
studies.> It is therefore possible to adopt a broad view of accountability in an analysis that is
designed to provide clarity on the effectiveness of the FATF processes for holding States
accountable. In other words, an evaluation of accountability for countries in the FATF
framework can be achieved by identifying the presence or absence of other distinct concepts
such as efficiency. However, the usefulness of the broad view on accountability is contestable
because there is no generally accepted list of standards for providing clarity on what is an
accountable behavior in any forum.®®¢ Additionally, it has been observed that, the standard
for what an accountable behavior is, in the broad perspective, has continued to be a contested
concept because it has differed from time to time, role to role, place to place and from
speaker to speaker.®®” Furthermore, the adoption of the broad view of accountability has been
criticized because it makes it difficult for an empirical claim to be made on whether an
individual or organization has been made to account for their action. Therefore, it is less
controversial to define accountability as a process of giving account for one’s actions.3%® This
is because a process of giving account for one’s actions is a concept that is observable and

easy to explain.

Moreover, according to Mulgan, there has been a general acceptance for the notion of the
accountability that is associated with a process of calling an entity to account.®>® Mulgan has
also explained that this notion of accountability is a core form of accountability that is only

34 Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007) 13(4) European
Law Journal 449 <https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1468-0386.2007.00378.x> accessed 27
May 2019.

355 jbid.

356 jbid 450.

%7 ibid; and see also, Elizabeth Fisher, The European Union in the Age of Accountability, vol 24 (Oxford
University Press 2004) 510

358 Richard Mulgan, ‘‘Accountability’: An Ever-Expanding Concept?’ (2000) 78(3) Public Administration 555
<https://onlinelibrary.wiley.com/doi/abs/10.1111/1467-9299.00218> accessed 16 March 2021.

359 jbid 555-556.
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contestable because it appears to go beyond the idea of giving an account.®® In other words,
Mulgan has remarked that the core form of accountability can be criticized because a process
of sanctioning does not have to be achieved in a platform where persons or organizations are
only expected to give account. In contrast, when a person or organization is being called to
account, there seems to be a need to implement an approach that will promote a process of
positive change to any extant situation.®®' Similarly, Mansbridge has observed that the
traditional view of accountability has only emphasized the notion of giving an account.36? In
her analysis, Mansbridge has said that the idea of imposing sanctions after a process of
monitoring is more contemporary than the traditional view of accountability.3%® So, it is
useful to note that in Bovens’s analytical framework, the scope of accountability is not
limited to frameworks that can impose sanctions. This is because in Bovens’s analytical
framework, accountability is ‘a relationship between an actor and a forum in which the actor
has an obligation to explain and to justify his or her conduct, the forum can pose questions

’364 Therefore, in Bovens’s

and pass judgment, and the actor may face consequences.
analytical framework, the only compulsory component of accountability is the actor’s formal
or informal obligation to explain and to justify his or her conduct to a forum which is also
described as the account-holder or accountee.3®® In Bovens’s analytical framework, the notion
of formal obligation is associated with those situations where public officials have to render
account on a regular basis to fora such as supervisory agencies, courts or auditors.36®
Furthermore, Bovens has observed that an informal obligation is exercised when an account
IS given in situations such as press conferences and informal briefings or is self-imposed as in
the case of voluntary audits.®®” Consequently, Bovens’s analysis of informal obligation is
applicable to the FATF’s evaluation process. This is because the FATF evaluations are
designed to be a process that involves meetings where countries are assessed on their

compliance with the FATF Recommendations of 2012.3% So, within the context of Bovens’s

360 jbid.

361 jbid 556.

362 Jane Mansbridge, ‘A Contingency Theory of Accountability’ in Mark Bovens, Robert E. Goodin and
Thomas Schillemans (eds), The Oxford Handbook Public Accountability (Oxford University Press 2014) 56.
363 jbid.

364 Bovens (n 354) 450.

365 ibid.

366 Formal obligations also exist in situations where public officials are forced to appear in administrative or
penal courts or to testify before parliamentary committees. See, ibid 451.

367 ibid.

368 FATF, ‘Consolidated Processes and Procedures for Mutual Evaluations and Follow-Up “Universal
Procedures™ (FATF/OECD 2021) 8 <https://www.fatf-gafi.org/media/fatf/FATF-Universal-Procedures.pdf>
accessed 2 March 2021; and see FATF, ‘Methodology for Assessing Technical Compliance with the FATF
Recommendations and the Effectiveness of AML/CFT Systems’ (FATF 2020) 17-20 <https://www.fatf-
gafi.org/media/fatf/documents/methodology/FATF%20Methodology%2022%20Feb%202013.pdf> accessed 28
May 2021.
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analytical framework, the States that have participated in the FATF mutual evaluation
process have exercised an informal obligation to give an account on their compliance with
the FATF Recommendations of 2012.3° Furthermore, one of the important components of
Bovens’s analytical framework is the idea that sanctions are associated with the actions of
formal forums such as domestic courts with legal power to punish. Accordingly, Bovens has
remarked that sanctions have a formal, legal and negative connotation that would limit the
scope of what an accountability forum is.3’® Therefore, an important component of Bovens’s
analytical framework is that it has broadened the scope of what accountability fora are by
describing the possible consequences of the interactions of actors and fora.3"* Accordingly, in
Bovens’s analytical framework, the consequences of an actor’s interaction with an
accountability forum can be implicit, informal or based on written or unwritten rules.®2 In his
explanations, Bovens has observed that sometimes the negative consequences are implicit or
informal when, for instance, the reputation of the actor is damaged due to the negative
publicity from a forum accountability process.®”® Therefore, Bovens’s analytical framework
is a conceptual support for the prediction, in Guzman’s ILT of compliance that when States
are subjected to the monitoring processes of institutions such as the FATF, they may face

informal or reputational consequences.®"

With the preceding analysis in mind, there are other traits of accountability fora that are
present in the FATF framework. For instance, Mulgan has said that the idea of calling an
entity to account implies a right of authority to perform actions that include demanding
answers and imposing sanctions.3”> Mulgan has also observed that in some instances, certain

369 Note that FATF’s evaluation is conducted with the input of the country that is evaluated.

870 For illustrative purposes, Bovens has note that in many countries an ombudsmen body does not have the
authority to sanction formally. Nevertheless, they can be very effective in securing redress or reparation. See,
Bovens (n 354) 452.

871 Mansbridge (n 362).

372 Bovens (n 354) 452.

373 ibid.; To be specific, Bovens has said that the public image of the actor is damaged from negative publicity.
However, reputation has been used here instead of public image because in Guzman’s ILT of compliance, a
country’s reputation for compliance with legal obligations consists of judgments about the country’s past
behavior and predictions made about future compliance based on that behavior. Therefore, Guzman’s view on a
country’s reputation is the same thing as its public image. This is because, according to Macmillan Dictionary,
public image is the ideas and opinions that the public has about a person or an organization. For Guzman’s
conceptualization of reputation. See, Guzman (n 15) 33.; See also, ‘Public Image’ (Macmillan Dictionary)
<https://lwww.macmillandictionary.com/dictionary/british/public-image> accessed 28 May 2021.

374 To be specific, the notion of informal consequences is the same thing as reputational sanctions. This is
because in Guzman’s ILT of compliance, reputational sanction is described as the cost imposed on a State when
its reputation is damaged. So, a State’s reputation for compliance with legal obligations consists of judgments
about the State’s past behavior and predictions made about future compliance based on that behavior. See,
Guzman (n 15) 33, 160 and 231.

375 This is because those who are calling for an account are asserting a right of superior authority over those who
are accountable in any situation. See, Mulgan (n 358) 565.
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organizations, such as interest groups, who are asserting a right of authority to question
government officials, are having a more partial or incidental, but equally important
accountability objective.3’® This notion that organizations in a society are having an
important accountability objective is particularly relevant to the conversation about the
relationship that exist between the FATF and the member States of FSRBs such as Nigeria.*"”
This is because the FATF’s assessments are designed as a process that requires countries to
provide information on their compliance with the FATF Recommendations 2012.38 In some
instances, the FATF assessment is based on an evaluation that is designed as a process were
FSRBs, such as GIABA would ask their members to provide information on their level of
compliance with the FATF Recommendations 2012.3° Therefore, because of its design, the
FATF’s assessment process is promoting a partial or incidental accountability in the
situations where FATF regional bodies are asking their member countries to provide
information on their level of compliance with the FATF Recommendations (2012).3

This subsection has shown that in Bovens’s general framework on accountability, the
questioning of government officials, and the consequences that result from the publicity of
such events, are seen as a part of the accountability process. Therefore, Guzman’s theory of
compliance is considered in the next subsection because its predictions on the consequences
of international law mechanisms are aligned with the explanation for implicit or informal
consequences in Bovens’s general framework on accountability.3®? Moreover, Guzman’s

theory is a fundamental part of this Thesis because of its predictive characteristic.

3.3.2 Guzman’s Rational Choice Theory of Compliance

In evaluating the relevance of the FATF’s global administrative law function in the discourse
about development in Nigeria, it is satisfactory to conduct an enquiry which is based on the
claim that if the FATF is propagating norms that are obligations, then States must comply

376 An example of such accountability holders are interest groups and the media. See, ibid.

877 The FATF is a brand that refers to publications by FATF-Style Regional Bodies (FSRBs) such as GIABA
and the FATF. See FATF (n 241).

378 FATF (n 368) 7-9 and 14.

379 This observation is based on the GIABA Mutual Evaluation procedures. See GIABA, ‘Process and
Procedures for the GIABA Second Round of AML/CFT Mutual Evaluations’ (GIABA 2020) 3-6
<https://www.giaba.org/media/f/1153 GIABA_Process_and_Procedure.pdf> accessed 28 May 2021.

380 FATF (n 265).

31 In Guzman’s theory, it is predicted that when States are subjected to the monitoring processes of institutions
such as the FATF, they may face informal or reputational consequences.
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with them.382 If the Recommendations of the FATF norms are understood or assumed to be a
reflection of international obligations, such as the requirements in the UNCAC (2003), it is
then reasonable to conclude that States must comply with them. This is because of the
concept of pacta sunt servanda which is known as the international legal rule that obligations
must be followed.38® Yet, to use this idea of pacta sunt servanda as a basis for studying the
effectiveness of the FATF framework is, considered herein, to be akin to assuming that the
concept is a theory about how international law works. As observed by Guzman, the legal
principle of pacta sunt servanda cannot be a theory of how international law works because it
tells us nothing about when compliance will come about and when it will not.38
Additionally, it also fails to explain why States will or should comply with the law.3
Similarly, the presupposition of international legal doctrine, which is the claim that
international law has an impact on the global community, is applicable in a study on the
FATF’s accountability framework. However, with the international legal doctrine, it is
observed that there is no aim at questioning or further explaining the assumption of its impact
on the global community.3 Therefore, there is a need to look at theories that provide an
explanation of how international law works. There is also a need to use parameters set by a
theoretical framework that gives explanations for its predictions about the nature of
international law is valuable for investigating the effectiveness of the FATF accountability
framework. Consequently, it is valuable to consider the usefulness of recent enquiries into
international legal theory (ILT).38” The considerations to note here are that some ILTs are not
enthusiastic towards international law. For example, Koskenniemi, who is from the school of

32 This is based on the concept of pacta sunt servanda, which means obligations must be followed. See,
Christer Pursiainen, ‘Pacta Sunt Servanda? The Development of the Sense of Community and the Principle of
Obligation in Soviet and Russian Doctrines of International Law’ (1998) 14(3) The Journal of Communist
Studies and Transition Politics 84
<https://www.tandfonline.com/doi/abs/10.1080/13523279808415383?journal Code=fjcs20> accessed 28 April
2021.

383 Pacta sunt servanda has served for centuries as an international legal canon. See, ibid.

%4 Guzman (n 15) 15.

385 jbid.

386 Matthias Goldmann, ‘A Quantum of Solace: Guzman on the Classical Mechanics of International Law’
(2009) 1(1) Géttingen Journal of International Law 219

<https://www.gojil.eu/issues/11/11 article_goldmann.pdf> accessed 20 April 2021.

387 International legal theory comprises a variety of theoretical and methodological approaches used to explain
and analyze the content, formation and effectiveness of public international law and institutions and to suggest
improvements. Some approaches center on the question of compliance: why states follow international norms in
the absence of a coercive power that ensures compliance. Other approaches focus on the problem of the
formation of international rules: why States voluntarily adopt international legal norms, that limit their freedom
of action, in the absence of a world legislature. Other perspectives are policy oriented; they elaborate theoretical
frameworks and instruments to criticize the existing rules and make suggestions on how to improve them. Some
of these approaches are based on domestic legal theory, others are interdisciplinary, while others have been
developed expressly to analyze international law. See, Anil Kumar Singh, International Regimes and World
Order (K.K. Publications 2014) 20-21

<https://books.google.co.uk/books/about/International _Regimes_and_World_Order.htmI?id=bIdCEAAAQBAJ
&redir_esc=y> accessed 22 September 2021.
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thought of critical legal studies (CLS), which is a part of the contemporary legal theory
movement, has argued that international legal norms are entirely devoid of content because of
their inherent indeterminacy.®® He posits that international law is prone to be captured by
special interests because of its inherent indeterminacy.3° International law has also been
discredited by other academic accounts, where it is being described as a phenomenon that is
either limited in its ability to restrict power exercised by States or does not play any role in
international relations.3%° Accordingly, there are ample enquiries into ILT that are a basis for
dismissing the notion of accountability for global cooperation against IFF. This is why the
rational choice theory (RCT) of compliance by Guzman was developed to answer the

question of why States comply with international law in the absence of a central law

388 Goldmann (n 386) 219; and China Miéville, Between Equal Rights: A Marxist Theory of International Law
(BRILL 2005) 50.; To say that the law is indeterminate is to say that the class of legal reasons is indeterminate.
The class of legal reasons, in turn, consists of four components. These components are legitimate sources of
law, legitimate interpretive operations that can be performed on the sources to generate rules of law, legitimate
interpretive operations that can be performed on the facts of record to generate facts of legal significance and
legitimate rational operations that can be performed on facts and rules of law to finally yield particular
decisions. See, Brian Leiter, ‘Legal Indeterminacy’ (1995) 1 legal Theory 481
<https://doi.org/10.1017/S1352325200000227> accessed 20 May 2021.; Critical legal studies (CLS) is a theory
which states that the law is necessarily intertwined with social issues, particularly stating that the law has
inherent social biases. Proponents of CLS believe that the law supports the interests of those who create the law.
As such, CLS states that the law supports a power dynamic which favors the historically privileged and
disadvantages the historically underprivileged. For more on CLS, see generally, Robert A. Williams, ‘Taking
Rights Aggressively: The Perils and Promise of Critical Legal Theory for Peoples of Color’ (1987) 5 (1)
Minnesota Journal of Law & Inequality
<https://scholarship.law.umn.edu/cgi/viewcontent.cgi?article=1343&context=lawineq> accessed 20 April 2021;
and Legal Information Institute, ‘Critical Legal Theory’ (Legal Information Institute)
<https://www.law.cornell.edu/wex/critical_legal_theory> accessed 20 April 2021.; The reference to
contemporary legal theory movement is to be understood as those contemporary challenges to modern legal
theories that typically look into the possibility of organizing, in intellectually satisfying ways, diverse doctrinal
materials and modes of juristic thought. Prominent theorist such as Roger Cotterrell have referred to how the
need to understand law a social phenomenon demands that legal theory should ask for the limited views of law
held by participants in legal processes must be confronted with wider theoretical perspectives that can
incorporate and transcend these partial views and thereby broaden understanding of the nature of law. Cotterrell
has observed that the most promising recent legal philosophy, which are in some modern theories of law, have
tended to abandon the idea of law as a distinctive form or a finite system. ‘For example, some modern
institutional theories of law claim to combine philosophical and sociological approaches by emphasizing certain
kinds of (apparently quite varied) institutions - rather than legal forms as such - as central to law's identity.
Institutions are recognized as normatively structured, but the implication is that the structuring may allow more
diversity or flexibility in regulatory forms than was generally recognized by earlier positivist theories centered
on a model of law in terms of rules’. See, Sionaidh Douglas-Scott, ‘Brave New World? The Challenges of
Transnational Law and Legal Pluralism to Contemporary Legal Theory’ in Richard Nobles and David Schiff
(eds), Law, Society and Community: Socio-Legal Essays in Honour of Roger Cotterrell (Routledge 2014) 79, 83
and 92; and Roger Cotterrell, ‘Law's Community: Legal Theory and the Image of Legality’ (1992) 19(4) Journal
of Law and Society 406 and 414 <https://www.jstor.org/stable/1410061> accessed 20 April 2021.; For analysis
of some of these theories, see Mauro Zamboni, Law and Politics: A Dilemma for Contemporary Legal Theory
(Springer 2008) 125-145.

389 Goldmann (n 386); and Terry Nardin, ‘Theorising the International Rule of Law’ (2008) 34 (3) Review of
International Studies 390 <https://www.jstor.org/stable/40212481> accessed 20 April 2021.

390 Mehrdad Payandeh, ‘The Concept of International Law in the Jurisprudence of H.L.A. Hart” (2011) 21(4)
The European Journal of International Law 969-970 <http://www.ejil.org/article.php?article=2121&issue=104>
accessed 20 April 2021.
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enforcement mechanism.®* As is common with international legal theorists, Guzman uses
rational choice theory to do what is known as approaching law from the outside or focusing
on law as a social phenomenon.3%? Singh explains that when faced with the question of what
international is and how it exists, ILT has moved back and forth between perspectives such as
the internal and external accounts of law.3% Therefore, in general, and from a legal
perspective, rational choice is understood as an approach to law that applies useful theories or
economics to identify the legal implications of maximizing behavior inside and outside of
markets.®** In conducting their enquiries, rational choice theorists assume that individual

actors will seek to maximize their preferences and interests.3%

In more specific terms, Guzman’s theory is based on a Rational Choice Institutionalism
(RCI) strand of RCT.3% Some authors have described RCI as the analysis of institutions,
which are defined as rules that are institutionalized in a society or rules of the game that
affect the behavior of political actors.3®” This reference to institutions, in RCI, is to be
understood as something that is entirely different from organizations. As Knio has noted, in
RCI, which is a concept that draws heavily from the work of North, there is a distinction
between institutions which set the rules of the game and organizations which are the players,
agencies etc.3% According to North,

31 Guzman (n 15).

392 jbid 211; and Wouter G. Werner, ‘Buribunks and foundational paradoxes of international law” (2019) 28(2)
Griffith Law Review 260 <https://www.tandfonline.com/doi/full/10.1080/10383441.2019.1646195>

accessed 20 April 2021.; For analysis on approaching the law from the outside. See, generally

Kunal M. Parker, ‘Approaches to the Study of Law as a Social Phenomenon: Legal History’ in Austin Sarat and
Patricia Ewick (eds), The Handbook of Law and Society (Wiley Blackwell 2015).; For analysis of the types and
purposes of legal theory see, Brian H. Bix, ‘Types of Legal Theory’, Encyclopedia of the Philosophy of Law
and Social Philosophy (2017); and William A. Edmundson, “Why Legal Theory is Political Philosophy’ (2013)
19(4) Legal Theory <https://www.cambridge.org/core/journals/legal-theory/article/why-legal-theory-is-
political-philosophy/71EE625EFAD33E81880684CBD07ADSE7> accessed 20 April 2021.

393 Other relevant perspectives include naturalism and positivism. See, Singh (n 387).

3% Note that economics is the study of ration choice under limited conditions. See, Anil Kumar Singh,
International Regimes and World Order (K.K. Publications 2021) 24
<https://books.google.co.uk/books/about/International_Regimes_and_World_Order.htmI?id=bIdCEAAAQBAJ
&redir_esc=y> accessed 22 September 2021.

3% Rational choice theorists use transaction cost economics, which is a technique that incorporates cost of
identifying actors, negotiating, and cost of enforcing agreements into price theory. Price theory is observed to be
one of the economic techniques used in rational choice approach to law. It is used to evaluate strategic
interactions between actors. See, ibid.

3% Guzman (n 15) 18.

397 Svante Ersson and Jan-Erik Lane, The New Institutional Politics: Outcomes and Consequences (Routledge
2000) 3; and Fiona Mackay, Meryl Kenny and Louise Chappell, ‘New Institutionalism Through a Gender Lens:
Towards a Feminist Institutionalism?’ (2010) 31(5) International Political Science Review 578
<https://journals.sagepub.com/doi/pdf/10.1177/0192512110388788> accessed 20 April 2021.

3% Karim Knio, The European Union’s Mediterranean Policy: Model or Muddle?: A New Institutionalist
Perspective (Palgrave Macmillan 2013) 21.; Note that North is referenced here because of his work on the new
institutional economics (NIE) school.
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institutions are the humanly devised constraints that structure political,
economic and social interaction. They consist of both informal constraints
(sanctions, taboos, customs, traditions, and codes of conduct), and formal rules
(constitutions, laws, property rights).3%

Equally, North has explained that organizations ‘are groups of individuals bound by some
common purpose to achieve objectives.’*% Therefore, it is the complex interplay between
institutions and organizations that is explained by RCI in its attempt to explain change and
continuity.“®* In general, the rational choice institutionalist is interested in analyzing how
different institutions affect the pattern of costs and benefits — the incentive structures — that
face individual political actors.*°> With this background in mind, note that RCI is observed to
be a scholarly tradition that has helped to reintroduce the notion of formal and informal
institutions in the rational choice study of international systems.“%> Guzman acknowledges
that he has relied on institutionalist assumptions to develop his ILT of compliance with
international law.4%* These assumptions are:

e States are rational, self-interested, and able to identify and pursue their interests.

e States interests are a function (purpose) of their preferences which are assumed to be
exogenous and fixed. However, it should be noted that Guzman relaxes the
assumption that States preferences are fixed.4%

e States do not concern themselves with the welfare of other States but instead seek to
maximize their own gains or payoffs. States, therefore, have no innate preference for
complying with international law, they are unaffected by the legitimacy of a rule of

39 Douglass C. North, ‘Institutions’ (1991) 5 (1) The Journal of Economic Perspectives 97
<https://www.jstor.org/stable/1942704> accessed 2 January 2022.; North has also explained that the term
institutions refer to the underlying rules of the game. The term institutions include any form of constraint that
individuals devise to shape human interactions. These rules that human beings devise is an example of formal
institutions, while conventions and code of behavior are an example of informal institutions. While using the
analogy of the rules of the game in a competitive team sport, North explains that institutions consist of the
formal written rules as well as typically unwritten codes of conduct that underlie and supplement formal rules,
such as not deliberately injuring a key player in the opposing team. See, Douglass C. North, Institutions,
Institutional Change and Economic Performance (Cambridge University Press 1990) 3; and Becky Carter,
‘Inclusive Institutions: Topic Guide’ (Governance and Social Development Resource Centre 2014) 7
<https://gsdrc.org/topic-guides/inclusive-institutions/> accessed 29 April 2021.

400 North has observed that organizations include social bodies, political bodies and economic bodies. He also
observes that organizations are shaped by institutions and, in turn, influence how institutions change. See,
North, Institutions, Institutional Change and Economic Performance (n 399) 5.

401 Knio (n 398).

402 Mark Pennington, ‘Theory, Institutions and Comparative Politics’ in Judith Bara and Mark Pennington (eds),
Comparative Politics: Explaining Democratic Systems (SAGE 2009) 16.

403 Mark Pollack, ‘Rational Choice and EU Politics’ Ben Rosamond, Knud Erik Jergensen, Mark Pollack (eds),
Handbook of European Union Politics (SAGE Publications 2006) 33.

404 Guzman (n 15) 17 and 20.; See also, Cotterrell (n 388); and Singh (n 387).

405 Guzman (n 15) 122 and 128; and Goldmann (n 386) 225.
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law, past consent to a rule is insufficient to ensure compliance, and there is no
assumption that decision-makers have internalized a norm of compliance with
international law.

Finally, under Guzman ILT of compliance, States are considered to be a group of rational
actors that will want to achieve their interest and try to maximize their gains or payoffs in any
given situation.*® Therefore, when adopting Guzman’s ILT of compliance, all States are
considered to be rational actors that need to maximize their gains or payoffs and do not have
any innate preference for complying with the provisions of international law.4%

3.3.2.1 The Location of Guzman’s ILT of Compliance in the FATF Literature

In the context of universal development, the implication of Guzman’s ILT of compliance is
that despite the legal norms on anti-IFF, RTD and the whole development agenda of the UN,
States are not seen as actors that are concerned with the welfare of the Nigerian population.
Rather, as Guzman observes, all States will prefer the outcome that is useful to the goal of
achieving their interest.4%® With the preceding analysis in mind, it is important to note
Thirlway’s observation that in recent times, Guzman’s ILT is, in one way or the other,
frequently invoked for the analysis of international law.%%® One of the reasons for using
Guzman’s ILT is to analyze the extent to which reputation is important in explaining a
country’s compliance with international law. Mushkat’s study on compliance with
international law is an example of how Guzman’s ILT has been invoked in an analysis on the
importance of State’s reputation from the perspective of a specific country.*!? To be specific,
her analysis is on the extent to which a loss of reputation is the explanation for China’s
compliance with international law.*'! In her analysis of China’s preference towards
compliance with international law, she identified several factors, including reputational
capital, which are useful for explaining the country’s conduct. Accordingly, Mushkat’s
finding was that although China’s objective of getting a new identity has predisposed it to

acknowledge the importance of reputation, her analysis of the country’s experience is a

406 Guzman (n 15) 17.

407 jbid.

408 jbid.

409 Hugh Thirlway, The Sources of International Law (2nd edn, Oxford University Press 2019) 226 and 231-
232.

410 Roda Mushkat, ‘State Reputation and Compliance with International Law: Looking through a Chinese Lens’
(2011) 10(4) Chinese Journal of International Law 709- 711 and 721
<https://doi.org/10.1093/chinesejil/jmr038> accessed 20 May 2021.

41 ibid.
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reminder of why a single factor cannot fully explain its compliance with international law.*'?
The analysis by Mushkat’s is extensive. Her conclusions are a reason for why research should
be focused on specific factors which contribute to influencing a country’s compliance, rather
than the generalized analysis which is conducted by Mushkat. The approach of focusing on
reputational capital, as a specific factor that can explain compliance, is used in Geisinger and
Stein’s study on compliance with human right treaties. In their analysis, Guzman’s ILT is
used for the purpose of testing its conclusion on the importance of reputational capital.*3
Geisinger and Stein’s conclusion is that because Guzman’s ILT has limited the scope of its
explanation to the consequences occurring in a cooperation and coordination framework, it
cannot fully explain the influence that reputational forces have on the conduct of States.*'* In
other words, Geisinger and Stein’s conclusion is that the scope of Guzman’s ILT is not wide
enough to explain the impact of reputational forces on States behavior towards human right
treaties. Geisinger and Stein’s conclusion is important because it highlights the need for
Guzman’s ILT to only be used in studies that are focused on compliance in cooperation and
coordination frameworks. Therefore, it is important to note that Vido has used Guzman’s ILT
as a basis for her analysis of the Financial Stability Board (FSB) and the FATF as an
international cooperation and coordination frameworks.**® Vido’s conclusion is that the FSB
and the FATF are an important part of international law because they induce a change in the
behavior of States.*'® Furthermore, Vido concluded that the FATF’s ability to influence the
behavior of States is enhanced by its publications on countries level of compliance, such as
its list of non-cooperative countries and jurisdictions. Consequently, it should be noted that
the impact of the FATF’s publications on countries level of compliance is discussed in the
relevant literature. For instance, in addition to analyzing the positive implication of the
FATF’s activities, some studies have identified the negative impact of some assumed
weaknesses in the evaluation processes that is used to assess the level of countries’
compliance with the FATF’s policies.*!” The impact of the FATF’s publications on countries

412 jbid 735 and 737.

413 Alex Geisinger and Michael Ashley Stein, ‘Rational Choice, Reputation, and Human Rights Treaties’ (2008)
106(6) Michigan Law Review 1130 <https://repository.law.umich.edu/mlr/vol106/iss6/11> accessed 20 May
2021.

414 ibid 1142.

415 Sara De Vido, ‘Soft Organizations, Hard Powers: The FATF and the FSB as Standard-Setting Bodies’ (2019)
19(2) Global Jurist 1 and 6 <https://www.proquest.com/docview/2244698174> accessed 20 May 2021.; The
Financial Stability Board (FSB) is an international body that monitors and makes recommendations about the
global financial system. See, ‘About the FSB’ (FSB, 16 November 2020) <https://www.fsh.org/about/>
accessed 20 May 2021.

416 VVido (n 415) 1, 5and 7.

417 Findley, Nielson and Sharman have opined that the FATF methods have not led to a correct identification of
the countries where most of the proceeds of corruption go. According to them, the failure to properly identify
the locations where most of the proceeds of corruption go is one of the issues that has obstructed the fight
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compliance has also been addressed by studies that are designed to investigate the FATF’s
ability to cause reputational damage. On one hand, there is the study by Sharman where
interview data was used to analyze some situations where compliance levels were improved
in some countries, after they concluded that some identified damage to their economy was
caused by the FATF’s publication of the blacklist.#*® In the study by Sharman, it was also
shown that in anticipation of some damage to their economy, which would result from their
inclusion in the FATF blacklist, Austria, the Cayman Islands, the Isle of Man and Mauritius
were found to have improved their compliance levels.*'® Therefore, while Sharman’s study
affirmed the ability of the FATF to influence compliance by states, there are other studies
that suggest the opposite. For instance, in a study that compared the compliance of some
FATF members before and after 2003, when the FATF Recommendations of 1996 was
updated, it was found that countries’ compliance levels were declining.*? Likewise, in the
study by Olga, D’Andrea and Masciandaro, an analysis on the volume of cross-border
financial transactions for their sample, which included the countries such as Nigeria that had
been put in the FATF’s blacklist, was conducted.*?* They looked at the change in the volume
of cross-border financial transactions that had occurred before and after the countries in their
sample had been included in the FATF’s blacklist. Their finding was that, in general, the

levels of international financial flows are not affected by the FATF’s publication of a

against corruption and related financial crimes. See, Michael Findley, Daniel Nielson and Jason Sharman ‘Anti-
Corruption Measures’ (2020) FACTI Background Paper 5, 13-15 <https://assets-global.website-
files.com/5e0bd9edab846816e263d633/5f15bdfd2d5bdd2c58a76854 FACTI1%20BP5%20-
%20Anti%20corruption%20measures.pdf> accessed 20 May 2021.; Another relevant study is by Unger and
Ferwerda, who has analyzed the FATF’s decision to make the economic possibility to deal with the challenge of
AML, a factor that is used in the assessment of countries. They analysed the impact of FATF activities that was
evident when Cyprus commended itself after wrongly comparing its FATF assessment scores to that of other
countries. According to Unger and Ferwerda, it is because the FATF has not made its assessment criteria to be
the same for all countries, that Cyprus’s reason for commending itself was invalid. This means that FATF
evaluations process has created a situation where countries can portray themselves as being more compliant
with international AML policies than they really are. See, Brigitte Unger and Joras Ferwerda, ‘Regulating
Money Laundering and Tax Havens: The Role of Blacklisting” (2008) Tjalling C. Koopmans Research Institute
Discussion Paper Series 08-12, 16-17 <https://www.uu.nl/sites/default/files/rebo_use_dp_2008_08-
12.pdf>accessed 25 May 2021.
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Jason C. Sharman, ‘The bark is the bite: International organizations and blacklisting’ (2009) 16 (4) Review of
International Political Economy 593 <https://www.tandfonline.com/doi/full/10.1080/09692290802403502>
accessed 25 May 2021.
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420 The study used data in reports on self-assessment by FATF members and from the mutual evaluation by the
FATF. See, Jackie Johnson, ‘Third Round FATF Mutual Evaluations Indicate Declining Compliance’

(2008) 11(1) Journal of Money Laundering Control 47, 56 and 58-59
<https://www.emerald.com/insight/content/doi/10.1108/13685200810844497/full/html> accessed 2 January
2022.
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blacklist.*?? The findings by Olga, D’Andrea and Masciandaro’s are important because it
supports the claim that, in general, the FATF’s publications on countries’ compliance cannot
be systematically linked to the material decline of countries’ fortunes.*?® This is why Nance
has reasoned that because existing literature does not support any reliance on the ability for
the FATF’s country compliance publications to result in strong reactions from financial
institutions, there is need for more clarity about the role of blacklisting.*?* Therefore, Nance
has analyzed the FATF by using the concept of experimentalism, which he identifies as an
analytical framework that emphasizes broad, participatory standard setting, intensive but
diagnostic monitoring, and routinized updating in light of experience.*?®> He has concluded
that if his experimentalist interpretation is correct, then the FATF is a more useful tool for the
objective of influencing the preference of countries than has been previously acknowledged
by extant literature.*?® Another relevant contribution to the literature on FATF’s impact is the
study by Clarke, which was an analysis on regimes for combating ML in international
business transactions.*?” Clarke’s rationale for analyzing AML regimes is that illicit funds
produced through grand corruption are laundered through methods that hide their illegitimate
identity.*?® Therefore, Clarke analyzed the effectiveness of the FATF and the UNCAC of
2003, as international instruments that are created to facilitate the goal of domestic
criminalization of corruption and the implementation of AML mechanisms in all countries.*%®
One of Clarke’s observations was that the act of non-compliance with the FATF
Recommendations 2012 is unattractive to States because of the reputational consequence that
is associated with the FATFs country compliance publications. He posited that the
effectiveness of the FATF Recommendations 2012 is limited to the measures that are being
implemented at the domestic level.*3® Clarke’s conclusions are based on his analysis of
information that is in the FATF country compliance publication which is known as the
mutual evaluation reports (MERS). As a result of his analysis of the MERs for United
Kingdom, the United States of America and Canada, Clarke has concluded that the
effectiveness of the FATF Recommendations 2012 is limited because States are

422 ibid.

423 Nance (n 266) 134.

424 ibid.

425 Contextualized implementation is also emphasized by experimentalism. See, ibid 131.

426 ibid 148.
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implementing it in dissimilar ways.**! In essence, Clarke has concluded that the FATF has a
limited impact as a mechanism that is relevant to countries’ efforts against the cross-border

laundering of corruption related illicit funds.*

3.4 The Concept of Law and Development

An enquiry on the FATF’s value as a body that is relevant to the goal of actualizing RTD in
Nigeria because of its impact on the efforts against the cross-border laundering of corruption
related illicit funds is a contribution to knowledge about law and development. According to
Dann, global administrative law (GAL) is identifiable in the literature on law and
development.*®® Therefore, Dann has identified GAL of development as an academic field
which is partially focused on the law of institutions that organize the transfer of funds or
knowledge for development purposes, such as the United Nations Development Program
(UNDP) or domestic aid agencies.** An example of relevant literature is Tan’s analysis of
the Poverty Reduction Strategy Paper (PRSP) framework within the broader context of
international law and global governance.*®® Tan explores the impact that the PRSP
framework has had on non-industrialized countries’ engagement with the global political
economy and the international regulatory norms and institutions which support it. Tan’s
conclusion is that the PRSP framework is a regulatory regime that builds upon the
disciplinary project of structural adjustment by embedding economic conditionalities within a
regime of domestic governance and public policy reform. Similarly, an example of the
studies in GAL and development is by Chazournes, who has identified the relationships that
exist between international financial institutions (IFIs) and regional development banks and
the legal consequences that arise from them.“%® Chazournes identifies mechanisms for

development cooperation such as the uniform framework that has led to the adoption of

431 jbid 163.
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434 Dann observes that one aspect of the literature on law and development can be described as GAL of
development, institutional law of development or the law of development cooperation and finance. In explaining
GAL of development, Dann observes that the applicable institutions and the laws regulating them do not engage
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similar anti-corruption policies by the World Bank and regional development banks.*¥’
Therefore, through the work of academics such as Chazournes who have focused on the law
of institutions that organize the transfer of knowledge or funds for development purposes,
there has been more clarity about the field of law and development.*® Invariably, the
academics that have contributed to knowledge of GAL and development are a part of the
larger discuss on the concept of development and the related development theories.**°
Furthermore, it is useful to adopt development theories in analyses that are focused on GAL
and development, and are referred to as GAL of development studies.*° As Dann has
observed, in the study of GAL of development and other branches of GAL which are focused
on domestic and international development, it is ideal to reflect on the concept of
development from a doctrinal or theoretical view, or as a combination of both.44
Consequently, in assessing the FATF, as an institution that fosters the implementation of
AML policies which allow States and their institutions to promote development resource
availability by retrieving the proceeds of crime, it is ideal to conduct a relevant theoretical
analysis.**? Therefore, the ensuing subsection focuses on how the enquiry on the FATF, as an
international instrument that is relevant to anti-1FF and the actualization of RTD, is informed
by international development theory. The focus is on development theories that are relevant
to the development discuss in the UN. This is because it is the UN that has given RTD the
global status it enjoys by adopting the UNDRD 1986.

3.4.1 Theories of Development: Modernization and Dependency Theory

Dependency and modernization theories have been a subject of much criticism.*** Some
authors, such as Schaefer have argued against the use of modernization theory and

437 The uniform framework was put into place in 2006. It has led to policies such as the adoption of common
definitions of fraud and corruption and the development of common investigatory principles by the World Bank
and regional development banks.

438 Dann (n 20) 415 and 417.
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to as institutional law of development or the law of development cooperation and finance. See, ibid 415-416.
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development in domestic settings. Another branch of GAL analyses international law from a development
perspective, be it in international economic law (trade, investment, sovereign debt), environmental law,
intellectual property or any other area of law. See, ibid 419-421.
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theorists. For instance, in appendix | of the acclaimed work by the dependency theorist, Arghiri Emmanuel, is
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been criticized by Pilling. See, Geoff Pilling, Marxist Political Economy (Routledge 2012) 75-95; and Arghiri
Emmanuel, Unequal Exchange: A Study of the Imperialism of Trade (Monthly Review Press 1972) 271- 322.;
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dependency theory.*** Nevertheless, the modernization theory and dependency theory are
influential theories that have been adopted at the international level. In the years before the
RTD was recognized in the UNDRD of 1986, the discourse on underdevelopment and the
methods to achieve development were largely based on dependency theory or modernization
theory. As Protopsaltis has highlighted in its history, the UN has adopted modernization
theory and dependency theory in the policy framework for guiding all international action
and national development policies.*® For a better understanding of the theoretical
background of how the development discussions in the UN has evolved before and after the
adoption of the UNDRD (1986), it is useful to refer to the literature that provides knowledge
on the relevant development theories. For example, in Nwosu’s chapter on the concept of
third world, it is posited that modernization theory and dependency theory are some of the
leading theories of development and underdevelopment for a non-industrialized county such
as Nigeria.**® In Tucker’s analysis on the concept of development, he points out that
economic growth, high levels of industrial production, and liberal democracy are the main
components of what is understood as development by modernization and dependency
theorists.**” However, it is noted by Sachs that modernization theorists are more attentive to
economic growth than their dependency theory counterparts.**® This is because dependency
theorists are more focused on assessing economic development by considering, for instance,

whether an economic activity is actually benefitting the nation as a whole than they are on
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economic growth.**® This is why Ferraro has said that dependency theorists are disposed to
discount the aggregate measures of economic growth such as the gross domestic product
(GDP) of a country.*® Dependency theorists are inclined to emphasize social indicators far
more than economic indicators because they focus more on indices such as life expectancy,
literacy, infant mortality and education.*** Apart from the divergent approach towards what is
understood as the core component of development, there are other differences in
modernization theory and dependency theory which are comprehensively considered in
relevant literature.*> For instance, in their analysis of world system theory, Chirot and Hall
have considered the relationship and history of modernization theory and dependency
theory.*>® They have noted that modernization theory has a structural side (which was a
uniform evolutionary vision of social, political, and economic development) and its socio-
psychological versions.*** In one of the socio-psychological versions of the modernization
theories, the rise of a society is explained by claiming that its members possess a high need
for achievement and rationality.*>> So, it can be said that the socio-psychological versions
have tended to explain development of a society by focusing on the mentality of the
indigenous population.*®® In the structural side of development theory, the mentality of the
population is not the factor that is used to explain development. On the contrary, the
structural side of development theory is based on the proposition that when any society
begins the process of modernization, it must move from development stage A to B, B to C,
and so on.*” The focus in the structural side is the claim that societies are able to move from
an economy that is driven by age-old traditions to a system where scientific methods of
technology are adopted, and eventually, there is a high level of industrial production and

consumption.*%® In essence, the proponents of the structural side of modernization theory are
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advocates of the idea of uniform stages of development that the world’s societies must
experience eventually.**® It is noted by Chirot and Hall that although the structural side and
socio-psychological versions are not necessarily cohering with each other, they are the
components of what is known as modernization theory.*®® The challenge with modernization
theory includes its rejection of the belief that the very international nature of modernization
might be an obstacle to the economic progress of poor nations.*¢* Therefore, modernization
theory has directly opposed dependency theory, which was from the onset, a school of
thought that gave a portrayal of the quasi-colonial situation of economic stagnation and
foreign control of export territories.*¢> As time went on, dependency theory morphed to

become the basis for analysis that addresses those situations

in which domestic industrialization has occurred along with increasing
economic denationalization; in which sustained economic growth has been
accompanied by rising social inequalities; and in which rapid urbanization
and the spread of literacy have converged with the even more evident

marginalization of the masses.*63

In general, the basic idea of the dependency school is that the development of Europe and
North America was predicated on the active underdevelopment of the non-European or non-
industrialized countries.*®* As a result, developing countries can achieve at best, the forms of
development that make them dependent on the First World for capital, technology, markets
and, especially at times of emergency, aid, loans, and grants.*®® One example of a
dependency theorist that has written and influenced literature on African countries including
Nigeria is Amin.*®® Amin’s version of dependency theory is referred to as global historical

459 ibid.

460 |n general, they posit that All versions of modernization theory are meliorative, admitting the possibility of
accelerated change through such devices as foreign aid (to provide capital and modern know-how),
psychological manipulation to better motivate individuals, reform of legal and economic norms, or a
combination of these. See, ibid 81 and 83.

481 |t also tends to reject the notion of any deep structural factors that might prevent economic progress. See,
ibid 83.

462 jbid 91.

463 jbid.

464 That is, by making Third World societies less developed than they had previously been. See, Elaine
Hartwick, ‘Dependency’, International Encyclopaedia of Human Geography (2009) 92
<https://www.sciencedirect.com/science/article/pii/B9780080449104000857> accessed 3 May 2021.

465 jbid.

466 Samir Amin, ‘Underdevelopment and Dependence in Black Africa-Origins and Contemporary Forms’ (1972)
10 (4) The Journal of Modern African Studies 503-524 <https://www.jstor.org/stable/160011> accessed 30
April 2021.; See also, Patrick I. Chuke, ‘Samir Amin’s Underdevelopment Theory and Nigeria’s Dependent
Development’ in Friday E. Iyoha and Emmanuel C. Onwuka (eds), Administering Development in the Third
World: Theory, Practice and Constraints (Stirling-Horden Publishers 1996) 32-44; and Dolapo Adeniji-Neill,

97



materialism.*®” Amin also observes that the core characteristic of global historical
materialism is the use of the worldwide law of value to explain underdevelopment in poor
countries.*® The main feature of the worldwide law of value is observed to be the
understanding that in the relationships between industrialized countries and non-
industrialized countries, the price of the labour force is distributed in a very unequal way than
are the productivities of social labour.*%® Therefore, Amin has used the idea of the worldwide
law of value to explain why the trajectory of development in the non-industrialized countries
of Africa has not been a replication of what was experienced in the development journey of
industrialized nations of the world.*’® His arguments are an opposition to the idea that all
countries go through the same stages of development. Hence, it is certain that through his
writings Amin has expressed opinions which are slightly similar to the ideas of the version of
dependency theory known as world system theory.#’* This is because the proponents of world
system theory are a community of intellectuals that reject the idea of the uniform stages of
development which is posited by modernization theorists.*”> In general, world system
theorists use the basic categories of analysis such as core (which is in more current
terminology referred to as the global north); semi-periphery; and periphery to explain the
continued poverty of most non-western societies, and to challenge modernization theory.*”
The central theme of the world systems approach is the proposition that core regions are
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exploiting the peripheral and semi-peripheral regions (which are in more current terminology
referred to as the global south) through various mechanisms of unequal exchange.*’
According to Petras, world system theory has propagated the idea that the transfer of value
from one region of the world capitalist economy to another is a form of primary accumulation
that is necessary for maintaining the monopoly forms of capitalism in the core.*”> Due to this
monopolistic forms of capitalism at the core, the peripheries are experiencing an unequal
exchange which is a situation that contradicts the idea of a modern capitalist world. From the
point of view of Petras, the argument of the world system theory is clear but flawed.#’® Chirot
and Hall, who are in agreement with Petras, have noted that world system theory is flawed
because of reasons such as the ease with which its practitioners have tended to fall into blind
dogmatism.*’’ Yet, the perceived flaws of world system theorist has not affected the use of
their conclusions to justify the ideas of dependency theory.*’® In fact, it is observed that for
dependency theory to be truly understood there is need for a firm grasp of world system
theory.*”® Therefore, the preceding analysis of world system theory is necessary for an
adequate portrayal of the dependency theory that has influenced the development discussions
in the UN. The analysis shows that the proponents of dependency theory have identified
various reasons for Africans to be distrustful about the interaction between African countries
and the international community. Consequently, it is essential that international influence or
presence in African countries is scrutinized to know whether it is beneficial or not to RTD.

3.4.1.1 Anti-Corruption and IFF in Modernization and Dependency Theory

From a modernization theory standpoint, the concept of development is observed to consists

of a complex transition from traditional society, based on multiplex, affective
and ascriptive relationships, to modern society that is based on role
separation, rational relationships and achieved statuses. At a certain stage in
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this transition, a take-off into sustained economic growth would become
possible.*

In order to be more specific, a prominent modernization theorist that has given a definitive
account of the process of development is Rostow.*! According to Rostow, the process of
development is in stages that lead up to the creation of a modern stage which is characterized
by high levels of consumption.*®? Therefore, Rostow’s work is an example of how
modernization theory is interested in the goal of achieving a society in which a high level of
industrial production of goods has helped to create a high level of consumption in the
economy.“® Furthermore, from a modernization theory perspective, the emphasis of
development discuss is on the internal forces and sources of socioeconomic development
such as formal education, market-based economy, and democratic and secular political
structures.*®* It is observed that although modernization theory does not rule out external
forces and sources of social change and economic development, it has focused less on foreign
influences in the development discourse.*®® Therefore, on the basis of modernization theory,
Dode and Cletus have identified corruption, bad leadership, and lack of technology as some
of the internal causes of underdevelopment in Africa in general and in Nigeria, in
particular.48®

Additionally, the proponents of modernization theory have stated that although the stimulus
for the development of a country requires many inputs, the single most important input is a
massive increase in the ratio of investment to national income.*®” In other words, one of the

conclusions of modernization theory is the claim that an important factor which initiates the
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development of Nigeria, or any other country, is its ability to invest more than its national
income. In extant literature, all forms of corruption and the other factors such as IFFs, have
been identified as part of the obstacles to the development process because they are factors
that affect Nigeria’s ability to effectively invest its national income, or in any other additional
source of investments.*®® Consequently, because it is a factor that reduces domestic
expenditure and investment, grand corruption related IFFs is an impediment to the
development process that is envisaged by modernization theorists such as Rostow.*®° In
essence, corruption related IFFs in all its forms are an impediment to development from a
modernization theory standpoint. Therefore, from the modernization theory standpoint, the
positive or negative impact of institutions such as the FATF on the anti-corruption related
IFF efforts in Nigeria, is a part of their contribution to the development of the country.
Accordingly, in this Thesis, the FATF is evaluated to identify its value to anti-corruption
related IFF efforts in Nigeria.

As one of the critics of modernization theory, Tucker has observed that dependency theorists
do not question the desirability of development as a concept which is large comprehended as
economic growth, high levels of industrial production, and liberal democracy.*® Dependency
theorists are also known to be interested in development that includes social concepts such as
improved life expectancy, literacy, education and reduced infant mortality.*®* In the
dependency theory tradition, the goal of development can be achieved through self-reliance
measures that include the domestic production of previously imported goods and a total
dissociation from the world market.*®? Therefore, from a dependency theory standpoint, the
existence of IFFs are significant because they have caused the loss of resources that would

have been used to promote the ideals of dependency theorists. Accordingly, in a dependency

488 In Obilikwu’s study on the effects of corruption on economic growth in Nigeria, he has posited that
corruption reduces the investment, which would have been done by government to stimulate the economy. For
some of the relevant studies. See, James Obilikwu, ‘Corruption and Economic Growth in Nigeria’ (2018) 9(6)
Journal of Economics and Sustainable Development 19
<https://www.iiste.org/Journals/index.php/JEDS/article/viewFile/41680/42913> accessed 15 May 2021; and
Fineboy Ikechi Joseph and Cordelia Onyinyechi Omodero, ‘lllicit Financial Flows and the Growth of Nigerian
Economy’ (2019) 4(1) International Journal of Economics and Financial Modelling
<https://onlinesciencepublishing.com/index.php/ijefm/article/view/317/461> accessed 16 May 2021.; See also,
Amah Kalu Ogbonnaya and Okezie Stella Ogechuckwu, ‘Impact of Illicit Financial Flow on Economic Growth
and Development: Evidence from Nigeria’ (2017) 3(4) International Journal of Innovation and Economics
Development 19-33 <http://dx.doi.org/10.18775/ijied.1849-7551-7020.2015.34.2002> accessed 19 May 2021.
489 Hansen (n 287) 15; Rostow (n 482) 12-16.

4% Tycker (n 292).

491 Ferraro (n 449) 63.

492 Protopsaltis (n 445) 1734; and Namkoong (n 444) 126-127.; To be specific, Amin has been one of the
champions of this school of thought. See, Samir Amin, ‘Accumulation and Development: A Theoretical Model’
(1974) Review of African Political Economy 9-26 <https://www.jstor.org/stable/3997857> accessed 15 May
2021.
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theory inspired study on IFF in Nigeria by Chinwe, it is stated that there is a nexus between
corruption related IFF and underdevelopment in the country.*%® Chinwe noted that the loss of
resources to corruption, and through IFFs has hampered the objective of development and
growth in Nigeria.*** Similarly, Amadi and George-Anokwuru, have clarified that there is a
nexus between IFFs and underdevelopment in the context of dependency theory.4% They
have posited that the link between IFF and globalization has increasingly contributed to the
financial inequality of the global community.*®® The conclusion in Amadi and George-
Anokwuru’s study is that global inequality between the affluent and poor societies is
increasingly becoming a demonstration of how economic globalization is a ploy to extend the
influence of wealthy nations over other countries.*®” Therefore, both studies are part of the
literature that have justifiably connected IFF in Nigeria to dependency theory. The
conclusions of these studies are an indication of why anti-IFF is a valuable policy for
alleviating any insinuation that the causes of underdevelopment are being encouraged by
wealthy nations who want to perpetuate their dominance on the world economy. The
conclusions of these studies are also an indication of how anti-IFF in Nigeria is an important
part of the overarching objective of self-reliance that is promoted by dependency theorists.
Accordingly, the ability for international institutions such as the FATF to enhance anti-IFF in
Nigeria is an indication of their value to the goal of self-reliance in the country. Therefore, in
the interest of identifying the FATEF’s contribution to Nigeria’s self-reliance, it is evaluated in
this Thesis in order to identify the extent of its value to anti-corruption-related IFF in Nigeria.

3.4.2 Human Development Approach and Sen’s Theory of Human Capabilities

Apart from modernization and dependency theories, another important theory that is relevant
to the development and RTD discussions in the UN is the theory of human capabilities,
which was first articulated by Sen in 1979.4%® This is because Sen’s theory of human
capabilities is the larger theoretical framework that underlies the human development

498 Chinnah Promise Chinwe, ‘Illicit financial flow and underdevelopment in Nigeria’ (2019) 1(4) International
Journal of Social Research and Development 5 <https://www.socialsciencejournal.net/article/view/12/1-4-11>
accessed 16 May 2021.

4% ibid.

49 |_uke Amadi and Chioma George-Anokwuru, ‘Economic globalization and inequality: Exploring the
linkages’ (2018) 6(1) Issues in Business Management and Economics 4
<https://doi.org/10.15739/IBME.18.001> accessed 16 May 2021.

4% ibid 2, 4, 7 and 11.

497 ibid 11.

498 Sabina Alkire and Séverine Deneulin, ‘The Human Development and Capability Approach’ in Séverine
Deneulin and Lila Shahani (eds) An Introduction to the Human Development and Capability Approach:
Freedom and Agency (Earthscan 2009) 31.
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approach to development which is adopted at the UN system.**® The human development
approach, which is about expanding the richness of human life rather than simply the richness
of the economy in which human beings live, is a concept that has shaped the discourse on
development in the UN.5% Protopsaltis opined that as modernization and dependency theory
began to wane in influence in the 1990s, the human development approach became the
dominant paradigm in the global development discuss.®%! Hence, it must be noted that Sen’s
writings on the theory of human capabilities have largely provided the philosophical basis for
the human development approach.>°? According to Whelan, Kanade and Puvimanasinghe, it
is partly due to Sen’s work and studies by influential writers such as Escobar that consensus
began to grow on the need to include the human dimension as a central element of
development.® They have observed that at the moment of Sengupta’s appointment as the
Independent Expert on RTD and the publication of Sen’s work on development as freedom,
there was convergence of the concept of development from an economic and a human rights
perspective. Sengupta, who has been an important proponent of the convergence between
development and the human rights perspective through his contributions to the literature, has
noted that the RTD builds upon the notion of human development.>®* Sengupta has also
stressed that the RTD can be described as the right to human development defined as a
development process that expands substantive freedoms and thereby realizes all human
rights.5% Therefore, because the conceptual foundation of RTD is the human development
approach, it is important to look at its larger logic, which is the theory of human capabilities
by Sen.

3.4.2.1 Sen’s Theory of Capabilities

4% Craig N. Murphy, The United Nations Development Program: A Better Way? (Cambridge University Press
2006) 249; and Protopsaltis (n 445) 1733-1752.

500 UNDP, ‘About Human Development” (UNDP Human Development Report)
<http://hdr.undp.org/en/humandev> accessed 3 May 2021.
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Development in Implementing the Sustainable Development Goals. For more on this OHCHR sponsored
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An appropriate starting point in the comprehension of Sen’s theory of human capabilities is
to refer to his definition of capabilities as the freedom to achieve various lifestyles.>% The
next step is to note that in Sen’s theory of human capabilities, poverty is a deprivation of
basic capabilities and a source of unfreedoms that development is meant to eradicate.®” In
order to understand what development is, note that in Sen’s theory of human capabilities, the
concept is viewed as an integrated process for expanding substantive freedoms which are
related to one another.5® In Sen’s landmark work, which is titled development as freedom, he
uses substantive freedoms and real freedoms as interchangeable terminologies in his
explanation of what development is.>% In general, it is observed that the meaning of freedom
is a cause of unclarity in comprehending Sen’s theory of human capabilities.5° This is
because Sen equates capabilities with freedoms without always specifying in more detail
what kind of freedoms he is referring to.5!! Indeed, the association of capabilities with
freedoms by Sen can cause a lack of clarity if there is no understanding of what these
concepts mean.5*? To be more specific, the definition of development by Sen is somewhat
unclear because he has not expressly defined substantive and real freedoms. Fortunately, Sen
has made statements that are useful for understanding the meaning of substantive and real
freedoms. His observation that substantive freedoms can materialize in the form of people’s
capabilities to lead the lives that they value, is one of the hints that is useful for understanding
the meaning of the concept.5® Furthermore, in his analysis of development, Sen was
particularly interested in the connection between capabilities and substantive freedoms.># In
fact, there is a conscious effort to emphasize the connection between capabilities and
substantive freedoms that is evident in various aspects of Sen’s work. For an illustration, his
list of substantive freedoms are elementary capabilities which include the ability to avoid
such deprivations as starvation, escapable disease as well as the freedoms that are associated
with being literate, enjoying political participation and free speech.®™® Therefore, there is

506 Sen (n 16) 75.
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reason to see why substantive or real freedom is understood by Robeyns and Byskov to be an
indication that someone has all the required means (or capability) necessary to achieve their
potential doing or being, if one wishes t0.5® This is because Robeyns and Byskov’s
definition of substantive or real freedom has recognized the fact that Sen’s theory of
capabilities is not based on the concept of formal freedoms.>!’ This is why Robeyns and
Byskov have stated that real freedoms are not merely the formal freedom to do or be
something, but the substantial opportunity to achieve it.># Moreover, Robeyns and Byskov’s
description of substantive freedom can be used to produce a clearer version of Sen’s
definition of development. In other words, if Robeyns and Byskov’s description of
substantive freedom is adopted, it means that Sen’s definition of development can be restated
in a more coherent manner. Consequently, the concept of development is then defined as an
integrated process for expanding the substantial opportunities to achieve a potential being or
doing (action) which are related to one another. It is therefore due to the foregoing
explanations that Robeyns and Byskov’s description of substantive freedom is herein
adopted, and capability is understood as the freedom to achieve various lifestyles. In essence,
development is herein understood as an integrated process for expanding the substantial

opportunities to achieve a potential being or action which are related to one another.

Another important part of Sen’s theory of capabilities is the concept of instrumental
freedoms. In Sen’s theory of capabilities, the concept of instrumental freedoms is seen as a
factor that directly enhances the capabilities of people.'® Sen has noted that instrumental
freedom is concerned with the ways that different kinds of entitlements, opportunities, and
rights such as the right to information, are contributing to the expansion of human freedom,
and thus to promoting development in the society.>?® He has also noted that the promotion of
instrumental freedoms is beneficial to the objective of fostering human capabilities and

516 Robeyns and Byskov (n 510).

517 Formal freedoms refer to the normal liberties such as a citizen freedom to change their jobs. See, Sen (n 16)
29.; Note that Sen’s neglect for the concept of formal freedom is also identified in the article by Selwyn. See,
Ben Selwyn, ‘Liberty Limited? A Sympathetic Re-engagement with Amartya Sen’s Development as Freedom’
(2011) 46(37) Economic and Political Weekly 71 <https://www.epw.in/journal/2011/37/special-articles/liberty-
limited-sympathetic-re-engagement-amartya-sens-development> accessed 17 May 2021.
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520 Sen has used right of disclosure as an example of instrumental freedom. However, for more clarity, the right
to information is stated here, rather than the right to disclosure. The right to information is used here as the right
of citizens to know what governments, international organizations and private corporations are doing, and how
public resources are allocated. This is because the impact of this right is in line with what Sen’s has said that
instrumental freedoms are supposed to do. For instance, the right of information, in this context, is an important
approach to anticorruption. See, Issa Luna Pla and others, Using the Right to Information as an Anti-Corruption
Tool (Transparency International 2006) 5
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substantive freedoms.?* Furthermore, Sen has identified five distinct instrumental freedoms.
The five instrumental freedoms that Sen has identified are political freedoms, economic
facilities, social opportunities, transparency guarantees, and protective security.>??> The
instrumental freedom that is specifically relevant to the present study is transparency
guarantees which involves ‘the freedom to deal with one another under guarantees of
disclosure and lucidity’.5?2 This is because of Sen’s conclusions on the relationship between
the freedom to deal with one another under guarantees of disclosure and lucidity and the anti-
corruption approach to poverty reduction in any society. For an illustration of the relevant
conclusions by Sen, note that he has described the freedom to deal with one another under
guarantees of disclosure and lucidity as a fundamental part of anticorruption initiatives.%?*
Sen has also posited that promotion of the instrumental freedom to deal with one another
under guarantees of disclosure and lucidity is one of the ways to foster human capabilities
and substantive freedoms in general.5?® Therefore, it is necessary to note and emphasize that
in Sen’s capabilities theory, the discuss on any corruption eradication approach is associated
with the discourse on the relationship between a society’s values and its ability to achieve
development.®?® So, in his analysis, Sen has emphasized the importance of a society’s values
in several ways. For instance, Sen has remarked that the act of avoiding the temptations of
pervasive corruption is one of the essential values for developing countries to aspire to
achieve.?’ Furthermore, Sen has also stated that on one hand, the values of a society is an
example of the factors that influence the freedoms which people enjoy and have reason to
treasure.>?® On the other hand, the values of a society is influenced by public discussions and
social interactions which are themselves influenced by participatory freedoms.5?® Therefore,
it is instructive that Sen has spoken of the crucial need for a discuss on the role of societal
values to be included in any analysis of poverty eradication.>®® Thus, in Sen’s theory of
capabilities, the absence or presence of positive values, such as the act of avoiding the
temptations of pervasive corruption, is a factor to be considered in poverty removal efforts
which are supposed to contribute to development.>3! An example of negative values is a
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523 Transparency guarantees deal with the need for openness that people can expect. See, ibid 39.
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government’s predisposition to limit the political opportunity for ordinary citizens to express
their views and to dispute the claims made by the authorities.>? In the next section, the
connection between the FATF’s impact and Sen’s theory of capabilities is explained.

3.4.2.1.1 The Nexus between Sen’s Theory of Capabilities and Corruption in Nigeria

In Sen’s theory of capabilities, the use of regulations to promote desired values, which
include a society’s behavior towards corruption and the environment, is a factor that is a part
of the development discourse.>3 The importance of regulations is identified in Sen’s analysis
on prevalence of pro-corruption values, where he explained that regulatory activities such as
the implementation of systems for inspection, regulation and punishment, are a recognized
method for preventing corruption.>3* This observation by Sen is particularly relevant to the
instrumental freedom to deal with one another under guarantees of transparency in any
society. This is because Article 19 of the Universal Declaration on Human Rights (UDHR) of
1948 has highlighted the existence of a universal right to opinion and expression, which is
comprised of the freedom to seek, receive and impart information.5* Although the provisions
in UDHR (1948) are not binding, they are observed to be a model for the constitution of most
countries including Nigeria.>% Therefore, it is useful to note as is observed by Sturges that
the UDHR (1948) provision for a universal right to seek, receive and impart information is
relevant for analyzing the activities of regulators that have sought to induce the business
world into operating in a climate of transparency.>3’ In other words, the provisions in Article
19 of the UDHR (1948) can be deemed to have established a right to receive information that
is, consciously or inadvertently, being promoted by regulators that are fostering a climate of
transparency in the private sector. This conclusion is relevant to this Thesis because the

regulatory act of implementing a system that accumulates data for the purpose of any
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potential investigation of corrupt public officials is observed to be a useful approach for
promoting a climate of transparency.>® In particular, the regulatory act of requiring private
institutions to collect and report on anti-1FF related information, such as providing data on
beneficial ownership, is observed to be an approach for promoting a climate of transparency
and effective domestic investigations.>3° So as Sen has posited, the role of regulatory bodies
is an indispensable part of the pro-development discuss on how values, such as anti-
corruption values, are shaped in a society. Therefore, Sen’s theory and his observations are a
basis for any study on development that recognizes the anti-corruption implications of the
ability for regulators to encourage data collection and storage so that the public can access
information about corrupt public officials.

In light of the preceding analysis, it is logical to adopt Sen’s conclusions as a basis for an
analysis that acknowledges the anti-corruption implication of the instrumental freedom to
deal with one another under guarantees of transparency.>*® Consequently, it is useful to note
Okolo’s study on good governance because it is one of the studies on human development
that have identified the anti-corruption and pro-development implications of the need to
foster transparency and freedom of Nigerians.>*! The analysis is useful for showing that the
objective of filling a gap in the literature is a reason to focusing on the objective of using the
accountability framework of the FATF to promote anti-corruption related IFF in Nigeria. So
it is valuable to emphasize that Okolo’s study on good governance is one of the studies that
has identified the anti-corruption implications of transparency in the Nigerian polity.>*? In
particular, Okolo’s analysis has highlighted the relationship between the freedom to deal with
one another under guarantees of transparency and the right to information which includes the
Nigerian citizenry right to know the activities of their government.>*3 He has also highlighted
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the importance of openness as a focal part of transparency in public or private institutions.%*
An important fact to note also is that Okolo’s position on openness is aligned with Sen’s view
on the importance of trust and the freedom to deal with one another under guarantees of
transparency in any society.>*® Therefore, Okolo’s analysis of the right to information in
Nigeria, is in essence, a restatement of Sen’s claim on the anti-corruption and development
implications of the need to promote the freedom to deal with one another under guarantees of
transparency.>*® An obvious drawback or missing part in his analysis is that, unlike Sen’s
position, Okolo has only alluded to the pro-development implications of an effective
regulatory environment.>*” So, it is valuable to note other Nigerian focused studies that have,
similar to Sen, acknowledged the importance of regulatory activities and corruption related
values in the development discuss.>*® One relevant study is by Olujobi, whose findings are
that a lack of political will and regulatory inefficiencies are a reason for corruption in
Nigeria. His recommendation is that soft law techniques and hard law implementation should
be used to fight corruption in Nigeria.>*® Olujobi’s findings are important because he has
posited that corruption is a root cause of the depreciation in human development of
Nigerians.>® So, Olujobi’s findings are aligned with Sen’s idea of promoting human
development through anti-corruption regulatory activity. His recommendation on the need to
use soft law techniques is a valid solution to the lack of political will in the Nigerian
government. Olujobi’s solution is a reasonable one because with the introduction of soft law

techniques, a government that does not want to forcefully implement anti-corruption laws
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will be able to ask for compliance without the threat of imprisonment or fine. The challenge
with Olujobi’s recommendations is that they do not tackle the root problem which he has
identified in his findings. Rather, after identifying political will as the root cause of
corruption, Olujobi has recommended that soft law and hard law mechanisms should be used
for anti-corruption in Nigeria. In essence, Olujobi has proffered solutions without directly
tackling the challenge of fostering the political will that is needed to genuinely promote the
nationwide implementation of any soft law or hard law mechanism. Olujobi’s
recommendations are therefore only defensible if they do not require any government
intervention. However, if government intervention is required, then there is, at least, a need
for him to have identified the specific mechanisms such as administrative bodies that are to
implement the relevant soft law techniques for corruption prevention in Nigeria.>*! Another
part of Olujobi’s work that could have addressed the issue of political will in Nigeria is his
analysis on the need to work on the weaknesses and lacunae in international conventions such
as the UNCAC (2003). However, he has not posited that the use of international conventions
is a possible solution for addressing the lack of political will in Nigeria. Furthermore, Olujobi
did not refer to the international mechanisms that are relevant to the analysis of soft law and
anti-corruption in Nigeria. Therefore, as a contribution to the human development discuss for
Nigeria, this Thesis is based on the evaluation of the FATF, which was conducted because of
its status as a global administrative law mechanism that wants countries to have an effective
anti-corruption regime. To be more specific, the FATF was evaluated herein because it
advocates for AML Recommendations that are designed to guide countries in their
implementation of mechanisms that promote transparency for the purpose of preventing and
detecting offenses such as corruption.>>? Therefore, the FATF’s ability to influence the
promotion of mechanisms that will foster transparency for anti-corruption purposes is
important to the instrumental freedom of Nigerians to deal with themselves under guarantees
of transparency. It is important to know whether the FATF is an effective global
administrative law mechanism, so that conclusions can be made about its usefulness as an
accountability mechanism for achieving the RTD. An analysis of the theoretical perspective
that is used to evaluate the FATF is conducted in the next subsection.
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Successfully (Springer Nature Switzerland AG 2019) 121-122.
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gafi.org/media/fatf/documents/reports/Guidance-transparency-beneficial-ownership.pdf> accessed 28 May
2021.
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3.5 Observations on the Literature and the Research Objectives

This chapter provided a contextual understanding and relevant insight for this research. The
sections on RTD aimed to show the solutions and perspectives that some authors have
expressed in the literature on the human right to development. The sections on accountability
and Guzman’s RCTC aimed to identify the accountability approach that the FATF has
implemented and review the literature on the interconnections between the FATF and
Guzman’s RCTC. Similarly, the sections on development theories aimed to illustrate how
development has been conceptualized and review the literature that connects Sen’s theory of
human capabilities, dependency theory and modernization theory with anti-corruption and
IFFs in Nigeria.

This chapter has introduced the different perspectives on accountability and identifies the
characteristics of accountability processes. In Bovens’s explanation of his analytical
framework on accountability, he has described the publicity of an account that is made by an
actor to a forum as a source of reputational damage, which is referred to as implicit or
informal consequences.®>® So, the notion of implicit or informal consequences, which are the
result of the act of giving account to a forum, is a conceptual justification for viewing the
FATF as an accountability framework that promotes the implementation of AML policies in
Nigeria. Moreover, Guzman has explained in his theory on compliance that, like treaties, the
ability for the FATF and other soft law instruments to have features such as strong
monitoring arrangements may affect the extent to which they influence State behavior and
reputation.>®* Similarly, some studies have acknowledged the FATF’s function as an
international mechanism that holds countries to account for failure to implement the FATF
Recommendations 2012.5%° Some authors have either posited that the FATF is a mechanism
that has the ability to impose consequences on States or that its monitoring mechanism has

influenced the behavior of States because it has the potential to create reputational cost for

553 Bovens (n 354) 452.

554 Guzman (n 15) 9, 33, 160, 214 and 231.

555 The Institute of International Finance and Deloitte LLP, The Global Framework for Fighting Financial
Crime Enhancing Effectiveness and Improving Outcomes (2019) 9
<https://www2.deloitte.com/content/dam/Deloitte/tw/Documents/financial-services/tw-the-global-framework-
for-fighting-financial-crime-en.pdf> accessed 2 January 2022; and see, FATF, ‘Financial Action Task Force: 30
years (FATF/OECD 2019) 92 <https://www.fatf-
gafi.org/media/fatf/documents/brochuresannualreports/FATF30-(1989-2019).pdf> accessed 2 January 2022.
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them.5% Yet, as Nance has observed, the literature has not sufficiently explained the role of
the FATF mechanisms, such as its backlisting of countries, because the evidence for the
claim that the FATF’s activities are able to result in consequences to the financial sector of
States is not strong.%” Therefore, this Thesis builds on Bovens’s analytical framework on
accountability and the studies that have acknowledged the FATF’s ability to impose
consequence by investigating the ideality of promoting the FATF as an accountability
framework for RTD. To contribute to the literature that explains the role of the FATF
mechanisms, such as its backlisting of countries and mutual evaluation reports, this Thesis
will show how they are related to different forms of accountability. Furthermore, this Thesis
uses the FATF experience to highlight the relationship between Guzman’s theory of
compliance and the discuss on accountability for States.

Sen’s capability theory, modernization theory, and dependency theory are the development
theories that are the theoretical lens of the Thesis. Therefore, this chapter has shown that
Sen’s capability theory, modernization theory, and dependency theory have emphasized the
value of taking actions to stimulate development. Accordingly, some studies are noteworthy
because they have shown that, from a modernization and dependency theory perspective,
there is need to stimulate development by taking actions to stop the occurrence of IFFs.
Furthermore, from the Sen’s capability theory and a modernization theory perspective, it has

been concluded that anti-corruption is an important part of the development discourse.

In this Thesis, the theoretical lens of Guzman’s rational choice theory of compliance (RCTC)
is also used to investigate the FATF’s impact on cooperation against grand corruption related
IFFs in Nigeria. Therefore, this chapter has shown that Guzman’s RCTC has stated the
relevance and influence of soft law mechanisms such as the FATF. Furthermore, the focus of
the Thesis is built on Nkonge’s suggestion that the international dimension of RTD is
actualized by global cooperation to curb corruption of transnational corporations. However,
because of important theoretical considerations, this Thesis has slightly deviated from
Nkonge’s suggestion. The reason for this deviation is related to Guzman’s observation that it
is valuable to complement his theory of compliance with other conceptual explanations on
the internal influences on a country's behavior or compliance. It is because of Sen’s

stipulation, in his theory of capabilities, that there is need for societal values to be included in

556 Tilahun (n 238); and Mari Takeuchi, ‘Non-State Actors as Invisible Law Makers?: Domestic Implementation
of Financial Action Task Force (FATF) Standards’ in Karen N. Scott (eds), Changing Actors in International
Law (Brill Nijhoff 2021) 211 and 220.

557 Nance (n 266) 134.
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any discuss on poverty eradication that the notion of pro-corruption values in Nigeria is used
to give contest to the FATF’s impact in the Nigerian context. Therefore, based on Sen’s
capability theory and Guzman’s RCTC, this Thesis evaluates the FATF’s ability to impact
the anti-corruption and AML regime in Nigeria by investigating the interaction between its
normative force and the pro corruption values in the country. In other words, the Thesis tests
the validity of assertions in Guzman’s RCTC by evaluating the effectiveness of the FATF
and its accountability mechanisms. The Thesis also investigates the relationship between pro
corruption values in Nigeria and the FATF’s ability to influence the country’s anti-corruption
and AML regime. Accordingly, the interview and survey questions were designed to examine
pro-corruption values in Nigeria and the FATF’s ability to influence and enhance Nigeria’s

commitment to combating grand corruption related I1FF.

To be specific, the domestic form of corruption that this Thesis has focused on is domestic
grand corruption by public officers because it promotes the occurrence of negative societal
values.>%® Furthermore, this Thesis has evaluated the FATF because it seeks to encourage the
international implementation of AML mechanisms that are useful for external assistance
against grand corruption. The reason for the specific focus in the evaluation of the FATF is
that, as Reed and Fontana have observed, the policies for tracking illicit flows are likely to be
more useful against grand corruption rather than against petty corruption such as small scale
bribery.5%° The reason for this perspective on the effect of anti-1FF related policies is that it is
more probable for small illicit funds to remain outside the banking system and so, the policies
designed to tackle IFFs unavoidably have to focus primarily on the larger transactions.>6°
Moreover, a focus on cooperation against large scale corruption is necessary because,
according to TI, grand corruption is a crime that violates human rights and deserves
adjudication and punishment accordingly.%®' Furthermore, it is observed that grand
corruption, asset theft, and international flows of stolen and laundered money have an
insidious and devastating impact on development.>®? They degrade and undermine confidence
in public institutions. They taint and destabilize financial systems, affecting trust. They
damage the victim country’s investment climate and prospects for macroeconomic stability.

This fuels capital flight, impedes growth and poverty reduction efforts, and heightens

558 U Myint, ‘Corruption: Causes, Consequences and Cures’ (2000) 7 (2) Asia-Pacific Development Journal 45
<https://www.unescap.org/sites/default/d8files/apdj-7-2-2-Myint.pdf> accessed 15 January 2022.

559 Reed and Fontana (n 289) 20.

560 Note that petty corruption can yield detectable flows in situations where, for instance, one official receives
large numbers of small bribes that then need to be laundered. See, ibid.

561 See n 48.

%62 Greenberg and others (n 46) xiii.
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inequalities. These damages are long-lasting and become more severe, the longer a corrupt
regime is in place.%®3 So, with the preceding observations in mind, the decision to focus on
grand corruption in this Thesis is aligned with the view that ‘the laundering of the proceeds
of grand corruption is one of the reasons for IFFs and the obstructions to universal
development.”%®* Furthermore, the objective in the Thesis is aligned with the view that
cooperation against IFF is more suited to the fight against cross-border movement of large
illicit funds. Therefore, an evaluation of the FATF’s accountability mechanism is ideal
because it is designed to promote the implementation of AML policies which discourage the
high level of financial sector secrecy that is required for IFFs to occur. In other words, an
evaluation of the FATF is ideal because it is a part of the global attempt to limit IFFs and
promote development. Accordingly, one of the research objectives is to evaluate the FATF’s
ability to assist the Nigerian AML regime to achieve, contribute to, and benefit from the
actualization of a sufficient levels of information availability for combating the occurrence of
grand corruption related IFFs.

3.6 Conclusion

This chapter reviewed the RTD literature on the Nigerian and international perspective on its
actualization. One noticeable fact in the literature on RTD is that some authors have tried to
provide explanations on its applicability in the current system of international or domestic
law. Some of the authors conducted analysis to expatiate on the approaches that the
cooperation for RTD discourse should take. One of the recommended approaches in the
literature is that an existing development related mechanism should be suggested and
promoted as a part of the attempts to implement the RTD. The approach of using existing
development related mechanisms as a part of the attempts to implement the RTD has become
essential for a number of reasons. In subsection 3.2.1 of this Thesis, the analysis has
identified that in the literature some authors have recognized the challenges associated with
the goal of identifying specific duties that are to be actualize through international
cooperation for RTD. For example, the analysis in this chapter has shown that the idea of

563 UNODC and World Bank, ‘Stolen Asset Recovery (StAR) Initiative: Challenges, Opportunities, and Action
Plan’ (The International Bank for Reconstruction and Development / World Bank 2007) 9
<https://www.unodc.org/pdf/Star_Report.pdf> accessed 28 May 2021.

564 The emphasis on grand corruption is because, as Reed and Fontana have observed, policies that focus on
tracking illicit flows are likely to be more useful against corruption where relatively large amounts of money are
involved. Petty bribery - a phenomenon which plagues the lives of millions in many countries — is much less
likely to yield detectable illicit flows unless one official receives large numbers of small bribes that then need to
be laundered. This is so because policies designed to tackle illicit financial flows unavoidably have to focus
primarily on transactions larger than a certain size. Small bribes are also more likely to remain as cash outside
the banking system. See, Reed and Fontana (n 289) 20.
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creating a treaty instrument for the RTD has been contentious and the current global
framework for making States responsible for customary rules are not suitable for ensuring
accountability for breaches of the right. Although, there is the option of ignoring the RTD but
the analysis in subsection 3.2.1 has shown that the subsistence of the right is essential.
Therefore, using existing development related mechanisms as a part of the attempts to
implement the RTD is a more promising alternative to ignoring the right or waiting for the
controversial solutions to become available. This is because, as it is explained in subsection
2.1.2 of this Thesis, there have been successful attempts to get majority support for the
approach of actualizing the RTD through international instruments such as the UNGA 2030
Agenda (2015). Moreover, this approach is important because it helps to make the adoption
or promotion of solidarity rights as a fundamental part of the UN or academic discourse on
RTD meaningful. This is because the use of existing development related mechanisms as a
part of the attempts to implement the RTD is an indication that the promotion of solidarity
rights in RTD discourse has led and is associated with identifiable actions that are actualizing
international cooperation for the right. Consequently, this Thesis evaluates the propriety for
the FATF to be promoted as a part of the mechanisms that are helping Nigeria to actualize the
RTD by influencing the global application of AML tools that are useful for cooperation
against grand corruption related IFF. As is observed in the preceding subsection, the
recommendation in the literature that international dimension of RTD is actualized by global
cooperation against corruption is a major influence behind this choice of enquiry.
Furthermore, an evaluation of the FATF is important because the findings in some studies
have challenged its effectiveness. Clarke has found that the FATF has limited effectiveness
as a mechanism for promoting cooperation against the cross-border laundering of corruption
related illicit funds.%%® So, there is, at least, a need to know whether the FATF’s limitations
are a reason to question its value as an international instrument that promotes transparency
for the purpose of preventing and detecting the instances of corruption related IFFs in
Nigeria. Therefore, because of the FATF’s limitations an evaluation of its usefulness, as an
accountability framework, has been conducted in this Thesis. The evaluation of the FATF
utilizes Bovens analytical framework because subsection 3.3.1 has shown that Bovens’s work
is less controversial because it includes elements of the traditional and contemporary views of
accountability and it is an ideal conceptual support for Guzman’s theory. Consequently, in
the forthcoming chapters, this Thesis relies on Bovens’ analytical framework on
accountability, Guzman’s ILT of compliance and Sen’s capabilities theory to evaluate

FATF’s ability to promote RTD in Nigeria by impacting the anti-corruption and AML regime

%65 Clarke (n 427) 168.
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in the country. The next chapter is designed to contribute to this objective by investigating
the relationship between FATF and several accountability categories that are useful for
enforcing RTD related international objectives.
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Chapter Four: The FATF’s Impact on the Reputation of States and its Implication for
Accountability

4.1 Introduction

In Chapter 3, achievement of accountability was identified as a process that may lead to
consequences.>®® It was also observed in Chapter 3 that Guzman’s theory of compliance has
predicted that States will comply with international law because the monitoring processes of
soft law institutions such as the FATF and non-compliance with treaties could have
consequences.>®’ Therefore, based on the analysis in Chapter 3, there is a reason to conclude
that the accountability mechanisms of the international legal instruments which are referred
to in Guzman’s theory of compliance are a part of the reason for the effectiveness of
international law. Accordingly, this chapter provides an analysis on how and why the FATF’s
processes offer an important accountability mechanism that have helped to promote
compliance with RTD related requirements in international law instruments.

The analysis in this chapter is conducted in furtherance of the overarching objective of the
Thesis which is to make determinations on the extent to which the FATF’s accountability
processes are important. The paramount concern in this chapter is on the FATF’s ability to
facilitate the fulfillment of the global community’s pledge to implement the FATF
Recommendations 2012 that was made under the UN platform. Accordingly, the objective
here is to consider several accountability categories to know how they occur, and are
applicable to the discourse on the impact of the FATF.

4.2 Assessing the Value of Accountability through the FATF Framework

The question of who is being held to account is vital in the analysis of accountability for
development cooperation.>® Is a type of accountability applicable to UN and the FATF
bureaucrats or staff, or does it apply directly to the State? In the context of this Thesis, a type
of accountability that could influence countries to be compliant with the requirements of

international legal instruments on AML is the focus of analysis because of the provisions of

566 This is based on Bovens’s conceptual framework on accountability. See, Bovens (n 354) 450.
567 The theory provides that they may cause reputational damages. Guzman (n 15) 33, 160 and 231.
%68 Dann and Sattelberger (n 271) 68.
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Article 3(1) of the UNDRD (1986).5%° Furthermore, the accountability that applies to UN
bureaucrats or staff are relevant to the objective of the work, albeit indirectly. Accountability
for UN bureaucrats or staff are relevant because they are actors that can be held to account by
fora such as their home country governments if they are not effective or committed to
devising the necessary policies and procedures. Likewise, accountability of UN bureaucrats
or staff are important to ensure that effective policies and procedures for facilitating global
cooperation for RTD related policies are being devised within the UN system. However,
because this Thesis is intended to focus on accountability of States, for the non-binding duty
to formulate extraterritorial policies on corruption related IFFs, the mechanisms identified
will not be based on whether or not they can hold UN bureaucrats or staff to account. This is
because the concern in this Thesis is not on whether there is a reason to believe that there is
need for greater accountability of UN bureaucrats or staff. Moreover, the contentious nature
of, especially, the external dimension of RTD in general has put the onus on States to reach a
consensus on issues of accountability in this context. The role of staff and bureaucrats (in
their role as members of working groups or committees) is limited to the extent to which
there can be consensus on the policies and procedures they propose. Accordingly, it is more
beneficial to focus on the actual accountability of States instead of whether staff or
bureaucrats are being held to account within the UN system. Consequently, accountability
mechanisms will be considered to establish how they relate to the FATF’s ability to facilitate
the fulfillment of the global community’s pledge to implement the FATF Recommendations
2012 that was made under the UN platform. The analysis of accountability will focus on its
forms that are relevant to the FATF framework and the UN system. This is because, although
the FATF is the focus of enquiry, the goal of promoting the RTD through the UN is a reason
for the enquiry in this Thesis. In essence, the enquiry here is conducted because of the
relationship between the FATF Recommendations 2012 and the UN RTD agenda that has
been established by the global community’s pledge in the AAAA 2015. Accordingly, the
relevant accountability types and how they apply to the FATF and the UNRTD regime are
analyzed in the following sections.

4.2.1 Bureaucratic Accountability

569 This section of the UNDRD (1986) provides that States have the primary responsibility for the creation of
national and international conditions favorable to the realization of the RTD. Therefore, the FATF’s ability to
influence countries into implementing AML policies that enhance RTD and are provided for in the UNCAC
(2003) is the reason for the analysis in this chapter.
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This form of accountability refers to the different types and degrees of policy control,
whether from executive politicians, legal mandates or internal leadership structures that
government departments and other agencies are subject t0.5"% Therefore, it could be
relevant to the objective of actualizing the external dimension of RTD in Nigerian. UN
bureaucrats such as the High Commissioner for Human Rights could for instance be
mandated to make presentations to the UNGA. These presentations would afford
members of UNGA (as the forum in this instance) the opportunity to review the
approaches to actualizing the external dimension of RTD that has been adopted by the
High Commissioner for Human Rights, as the actor. The members of the UNGA can then
exert a degree of policy controls by making recommendations on the external dimension
of RTD in the resolutions that are directed to the High Commissioner for Human Rights.
Arguably, bureaucratic accountability is achieved in the FATF because its
Recommendations are presented to the plenary, which consists of its members and
associate members, for adoption. Therefore, bureaucratic accountability can be advocated
for by Nigeria, as a means for actualizing the RTD, because of the role it can play in
ensuring that UN bureaucrats are committed to developing and implementing relevant
policies within the UN system. This type of accountability can be adopted for the core
sense of answering to external scrutiny about the efforts put in place to devising policies
on the external dimension of RTD.5"* However, this type of accountability is less suited
to holding States to account for failing to implement policies that help to actualize the
external dimension of RTD. This is because, unlike the Office of the High Commissioner
for Human Rights (OHCHR), for instance, States do not exist as bodies, departments or
organs of the UN.5"2 On the contrary, Member States are represented in the UNGA as
sovereign equals that discuss and work on a wide array of international issues covered by
the UN Charter.5 It is therefore not suitable to rely on only bureaucratic accountability
as a mechanism to achieve State accountability for the external dimension of RTD.

4.2.2 Administrative Accountability

570 Richard Mulgan, ‘Accountability: An Ever-Expanding Concept?’ (2000) 78(3) Public Administration 564
<https://onlinelibrary.wiley.com/doi/abs/10.1111/1467-9299.00218> accessed 16 March 2021.

571 ibid.

572 United Nations, 'About the UN' (United Nations) <https://www.un.org/en/about-un/> accessed on 25 April
2019.

573 United Nations, 'General Assembly of The United Nations: About the General Assembly' (United Nations)
<https://www.un.org/en/ga/> accessed on 25 April 2019; accordingly, it is observed that the UN Charter marks
the formal rejection of heirachy of States. See, Aidan Hehir, Humanitarian Intervention: An Introduction
(Palgrave Macmillan 2009) 52.
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This involves a wide range of quasi-legal forums that exercise independent and external
administrative and financial supervision and control in regional, national or local
ombudsmen and audit offices.>’* From a broad understanding, it exists in independent
supervisory authorities, inspector generals, anti-fraud offices and chartered accountants
that have been mandated to, among other things, secure the probity, efficiency,
effectiveness and legality of public spending.5”® This form of accountability is observed
to be very important for executive public agencies and semi-public administrative
bodies that are not part of the civil service but for whom the government gives financial
support and appoints their senior staff.’® From the explanation given here, one can
deduce that with administrative accountability, the right of authority of an accountability
forum is derived from a source that cannot be ignored by the actor. One example of
sources that cannot be ignored are governments which exert administrative
accountability by asking quasi-legal fora to carryout duties such as securing the probity,
efficiency, effectiveness and legality of the actor’s expenditure. In this instance, the
government exerts administrative accountability because of the financial support it gives
to the individual or institution being held to account. Here, the individuals or institutions
being held to administrative accountability has to consent because of the financial
support it receives from the government.>”” Furthermore, the right to exert administrative
accountability may have come from a statute or as a result of the general norm being
practiced in the country or institution.®”® Therefore, administrative accountability is
useful in the context of making States accountable for the external dimension of RTD in
that it allows for the accountability of bodies within the UN system. At the UN level, a
special quasi-legal forum could be instructed to carryout duties such as securing the
probity, efficiency, effectiveness and legality of the UN RTD regime. In such an
instance, administrative accountability will be useful because it is exerted over bodies
within the UN system. However, it could be problematic to rely on administrative
accountability in the attempts to actualize the external dimension of RTD from a
perspective that is focused on State accountability. Yes, it is true that some people have

574 Involves a wide range of quasi-legal forums, exercising independent and external administrative and
financial supervision and control that is important for important for quangos and other executive public
agencies. It covers issues such as the probity and legality of public spending, its efficiency and also its
effectiveness. See, Bovens (n 354) 456.

575 See, ibid 456.; See also Christopher Pollitt and Hilkka Summa, ‘Reflexive Watchdogs? How Supreme Audit
Institutions Account for Themselves’ (1997) 75(2) Public Administration 313.

576 This semi-public administrative bodies are known as quangos.

577 Mathias Koenig-Archibugi, ‘ Accountability in Transnational Relations: How Distinctive is It?” (2010) 33 (5)
West European Politics 5 <http://eprints.lse.ac.uk/29564/> accessed 27 May 2019.

578 These administrative forums exercise regular financial and administrative scrutiny, often on the basis of
specific statutes and prescribed norms.
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bestowed on the UN Secretariat the technical identity of an international civil service.>”
Consequently, this type of thinking has been understood to be informed by Global
Administrative Law scholarship.%® The proponents of this type of thinking have opined
that due to global administration, the States are becoming administrative units of
international institutions.®!  Accordingly, the international bodies are taking
administrative decisions in relation to the activity of the States.>® The consequence of
this is that the proponents of the notion of global administrative law have focused on the
increasingly administrative-law-like procedures of these international bodies.%®3 These
proponents of global administrative law have observed that when these bodies use
administrative-law-like procedures, they are able to establish uniform global standards
that have normative legitimacy in the international community.58* Yet it is problematic to
expect that the UN has an unassailable right to hold countries to account for their non-
binding duty to formulate extraterritorial policies on corruption related IFFs. The idea
that the UN has an unassailable right is problematic because an attempt to achieve
accountability for the external dimension of RTD could lead to repercussions for the
legitimacy of the UN or any other international institution that is being considered.%8 In
other words, if the process of accountability is questionable, this could be a dent on the
legitimacy of the account holder or international institution. Take for instance, the
observation that with regard to the UN, the source of its legitimacy includes its
credentials for representing the international community, agreed procedures for making
decisions on behalf of international society, and political impartiality.58 Therefore, there
IS some damage to the legitimacy of the UN when it attempts to influence countries’

579 Ramesh Thakur, ‘Law, Legitimacy and the United Nations’ in Richard Falk, Mark Juergensmeyer and
Vesselin Popovski (eds), Legality and Legitimacy in Global Affairs (Oxford University Press 2012) 48.

%80 Rajeshwar Tripathi, ‘Concept of Global Administrative Law: An Overview’ (2011) 67(4) India Quarterly
356 <https://journals.sagepub.com/doi/pdf/10.1177/097492841106700405> accessed 16 March 2021.

%81 jbid.; An administrative unit is a unit with administrative responsibilities. See, ‘Administrative Unit’
(Vocabulary) <https://www.vocabulary.com/dictionary/administrative%20unit> accessed 16 March 2021.

%82 Tripathi (n 580).

%83 VVido (n 415) 6.; For analysis of what would constitute administrative law procedures see, Dacian C. Dragos,
‘Administrative Procedure’, Global Encyclopedia of Public Administration, Public Policy, and Governance (1st
edn, 2018) 215-218.

584 Tripathi (n 580).; Note that normative legitimacy refers to the question of whether an institution has a right to
rule as a matter of moral theory. See, Daniel Bodansky, ‘Legitimacy in International Law and International
Relations’ in Jeffrey L. Dunoff, Mark A. Pollack (eds), Interdisciplinary Perspectives on International Law and
International Relations: The State of the Art (Cambridge University Press 2013) 327.

%85 Social legitimacy is what is being considered here because it dominates the scholarship of international law
and in particular, the study of compliance in international law. Social legitimacy relates to beliefs about
normative legitimacy, which is concerned with whether an institution has a right to rule as a matter of moral
theory. Social legitimacy is also referred to as an institution’s descriptive or sociological legitimacy — with
whether its authority is accepted by relevant audiences such as states and civil society groups; whether it enjoys
a reservoir of support that makes people willing to defer even to unpopular decisions and helps sustain the
institution through difficult times. See, Thomas (n 276) 15-16; and Bodansky (n 584).

%86 Thakur (n 579) 56-76.
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internal policies without following a process that is based on true representation of its
members and political impartiality.>®” This concern is particularly valuable to the
objective of this Thesis because of the contentious nature of accountability for the
external dimension of the RTD. As a result, the UN’s ability to establish uniform global
standards on the non-binding duty to implement extraterritorial policies on corruption
related IFFs must be analyzed with an understanding that there is need to protect the
legitimacy of the institution. Accordingly, the Nigerian government can focus on how
the global administrative law mechanisms within the UN are relevant for actualizing the
non-binding duty to implement extraterritorial policies on corruption related IFFs.588
This focus on the applicable mechanisms must be carried on with an understanding that
the adoption and processes of accountability mechanisms must be based on political
impartiality and true representation of the UN Member States.

4.2.3 Political Accountability

This form of accountability is observed to operate in the opposite direction of delegation.58°
For instance, at the national level, voters delegate their sovereignty to popular
representatives, who, in turn, at least in parliamentary democracies, delegate most of their
authorities to a cabinet of ministers. The ministers subsequently delegate many of their
authorities to the civil servants or to various, independent, and administrative bodies.
Political accountability is then exercised along the chain of principal-agent relationships
where public servants and their organizations are accountable to their ministers (in

parliamentary systems) who must render political account to the parliament. Similarly, it is

587 See generally, ibid.

588 Rather than being a lex specialis, to be related to international organizations, the literal legal meaning of
international administrative law suggests that it is a set of rules in international law that pertains mostly to the
activities of international organizations in the execution of their mandates. This is a whole system of
international procedural law, administrating or executing the substantive law of international organizations,
which support international public interests. When the UNGA establishes a subsidiary organ, such as the UNDP
or a peace-keeping operation, it executes one of its mandates under the UN Charter and plays a role as the
executive power of the organization. The resolution establishing a subsidiary organ, in this case, is an
international institutional law with fully binding force, a substantive international administrative law, in other
words. When the UNDP enters into a working agreement with a government or another international body, such
as UN Specialized Agencies, or even with private enterprises in conducting its technical assistance activities,
these agreements or contracts constitute procedural international administrative law. See, Shinichi Ago, ‘What is
‘International Administrative Law’? The Adequacy of this Term in Various Judgments of International
Administrative Tribunals’ in Peter Quayle (eds) The Role of International Administrative Law at International
Organizations: AlIB Yearbook of International Law 2020 (Brill 2020) 89.

589 Note however, that although it operates precisely in the opposite direction of delegation, there are also
instances of informal political accountability that do not come under this description. For instance, in countries
such as the USA, political parties and party barons often also function as important, informal political forums.
Also, in many countries, the media are fast gaining power as informal forums for political accountability. See,
Bovens (n 354) 455.
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said that the people’s representatives render an account to the voters at election time.>%°
Therefore, at the UN system, political accountability is present in the relationship that exists
between, for instance, the UNGA and the UNHRC. On the one hand, Member States are
voted into the UNHRC by the UNGA. On the other hand, the UNHRC renders account to
the UNGA on issues such as the progress made in actualizing the RTD.5%! The relationship
between the UNGA and the UNHRC suggests that, arguably, there is delegation in the UN
system because States with bad human rights reputation are not likely to be selected by
other UN members. Moreover, the UNHRC makes reports to the UNGA. Consequently,
political accountability is useful if the goal is to ensure that only countries that support RTD
are members of the UNHRC. However, it is more productive that support for the RTD is
global instead of being limited to the UNHRC. Therefore, this form of accountability is not
an ideal way to actualize the RTD because it does not apply to States in their capacity as
members of the UNGA. On the contrary, it is the national governments that delegate
bureaucrats to represent them in the UNGA. The political accountability is exercised
between national governments and their representatives in the UNGA. Therefore, because
the representatives of States are delegated by their national governments, and not by bodies
within the UN system, this Thesis does not focus on political accountability in the UN RTD
regime.

4.2.4 Hierarchical Accountability

This form of accountability is also known as a one for all form of accountability where the
processes of calling to account start at the top, with the highest official in an organization.
In the UN, this form of accountability exists where, for instance, the High Commissioner
for Human Rights rather than ordinary members of the office of the High Commissioner for
Human Rights reports to the UNGA about the progress made in the efforts to actualize the
external dimension of RTD.%®? UNGA recommendations, in this instance, are addressed to
the High Commissioner on Human Rights (the High Commissioner) rather than the
ordinary members of the Office of the High Commissioner for Human Rights. It is then the

prerogative of the High Commissioner to decide on whether to address ordinary members of

590 ibid 455.

591As a subsidiary of the General Assembly, it reports directly to the Assembly’s 193 members. See, Blanchfield
and Weber (n 104) 2.

592 |n hierarchical accountability, ordinary members (rank and file) do not appear before external forums but
hide behind the broad shoulders of the minister, the commissioner or the director of the agency. See, Bovens (n
354) 458.
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the OHCHR regarding questions of internal accountability.5%® This form of accountability
will therefore be suitable if this Thesis is a study on how to guarantee the propagation of
policies on the external dimension of RTD in the UN system. In such a study, the emphasis
will be on holding the High Commissioner to account because he is the head of the
OHCHR. However, the focus in this work is on how to achieve global accountability for the
non-binding duty to implement extraterritorial policies on corruption related IFFs. So,
although the activities of the president of the UNHRC or other heads of UN institutions can
lead to policies that guarantee accountability of States within the UN system, this Thesis
does not focus on hierarchical accountability. The scope of this Thesis is on accountability
for States, and not for UN bureaucrats or UN staff. Therefore, the idea of using hierarchical
accountability to actualize the RTD is not emphasized herein because it is not an option.
This is because the UN has formally rejected the notion of hierarchy of States based on the
provisions of Article 2.1 of its Charter.5®* Therefore, it cannot be argued that influential
countries should be held accountable for not doing enough to encourage global compliance
or acceptance of RTD related policies. Accordingly, hierarchical accountability is not the

objective of this enquiry as it is not suitable to accomplish the objective of the Thesis.

4.2.5 Public Reputational Accountability

This form of accountability applies to situations where there is supervision through the use of
reputational consequences.®®® This form of accountability exists when mechanisms are used
to induce loss of credibility or reputation for individuals or organizations being held to
account.>% Public reputational accountability applies to situations in which reputation, widely
and publicly known, provides a mechanism for accountability even in the absence of other
mechanisms as well as in conjunction with them.%%” The idea of reputational accountability is
pervasive because it is involved in all the other forms of accountability.>®® Therefore,
reputational accountability is recognized as an essential part of accountability mechanisms,

593 |n hierarchical accountability the lower echelons can, in turn, be addressed by their superiors regarding
questions of internal accountability. See, ibid.

594 Article 2.1 of the UN Charter has marked the formal rejection of hierarchy of states by embedding sovereign
equality as a universal principle. See, Aidan Hehir, Humanitarian Intervention: An Introduction (Macmillan
International Higher Education 2013) 48.

5% Heleen Mees and Peter Driessen, 'A Framework for Assessing the Accountability of Local Governance
Arrangements for Adaptation to Climate Change' (2018) 62(4) Journal of Environmental Planning and
Management 11 <Hittps://www.tandfonline.com/doi/full/10.1080/09640568.2018.1428184> accessed on 25
April 2019.

5% ibid.

597 ibid.

5% Ruth W. Grant and Robert O. Keohane, 'Accountability and Abuses of Power in World Politics' (2005) 99(1)
American Political Science Review 37 <http://journals.cambridge.org/abstract_s0003055405051476> accessed
on 25 April 2019.
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and it can be used to actualize the non-binding duty to implement extraterritorial policies on
corruption related IFFs. In the field of politics, the notion of reputation is recognized as a
form of soft power, which is defined as the ability to shape the preferences of others.>® In the
field of law, especially soft law, it is observed that emerging civil regulations are grounded in
the rule of reputation which ties accountability solely to reputational capital, or a lack
thereof.6%° It has been said that regimes of global civil regulations and their attendant
informal and decentralized modes of enforcement constitute an integral part of both the
domestic and international rule of law.%* Therefore, mechanisms that cause reputational
consequences are important, and they are useful for incentivizing countries into
implementing RTD related policies such as corruption and anti-IFFs. As Sengupta has
observed, the realization of RTD can be achieved through the implementation of related
policies.?%? So, the mainstreaming of development related policies in the UN RTD regime,
and the adoption of relevant mechanisms that can cause reputational consequences are viable
options for addressing the gridlock in the discourse on accountability for RTD. For example,
the UN level publications of countries’ compliance behavior, such as the executive
summaries for UNCAC member States, can be promoted as a mechanism that promotes the
implementation of RTD related policies.®®® Similarly, the FATF’s publications on countries
compliance levels are viable accountability mechanisms for policies that make the RTD
realizable. The UN can promote global civil regulations that it has helped to create and other
relevant soft law mechanisms as a part of the international RTD related policies.® However,
the drawback of using soft law mechanisms is that they are often ignored by commentators
because they are only backed by soft sanctions, and the nature and extent of their effect are

599 ibid.

600 Kevin Jackson, 'Global Corporate Governance: Soft Law and Reputational Accountability' (2010) 35(1)
Brooklyn Journal of International Law 47
<https://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=1165&context=bjil> accessed 16 December
2016.

601 Kevin T. Jackson, ‘The Normative Logic of Global Economic Governance: In Pursuit of Non-Instrumental
Justification for the Rule of Law and Human Rights’ (2013) 22(71) Minnesota Journal of International Law 96
<https://scholarship.law.umn.edu/cgi/viewcontent.cgi?article=1287&context=mjil> accessed 27 May 2019.

602 This is based on what he describes as the right to policies that genuinely pursue the objective of making the
RTD realizable in advocate for the mainstreaming of relevant policies. The notion of a right to policies that
genuinely pursue the objective of making the RTD realizable is a meta-right. See, Arjun Sengupta, 'The human
right to development' (2004) 32(2) Oxford Development Studies 179, 191-192
<http://www.tandfonline.com/doi/abs/10.1080/13600810410001699948> accessed 14 January 2019.

603 Mathias Huter and Ruggero Scaturro, ‘UNCAC in a Nutshell: A Quick Guide to The United Nations
Convention Against Corruption for Donor Agency and Embassy Staft” (U4 Anti-corruption Resource Centre
2019) 9 <https://www.u4.no/publications/uncac-in-a-nutshell-2019> accessed 20 February 2021.

604 An example, for addressing accountability in climate change, is to use the Global Reporting Initiative (GRI)
is a partnership of the Coalition for Environmentally Responsible Economies (CERES) and the United Nations
Environmental Program (UNEP). See, Jackson (n 601) 89; and see, Global Reporting Initiative, ‘Our mission
and history’ (GRI) <https://www.globalreporting.org/about-gri/mission-history/>accessed 2 March 2022.
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not well understood.®%® Accordingly, it is important to ensure that the policies and the soft
law frameworks that are advocated for can be reasonably expected to overcome this
drawback in order to pre-empt the detractors of the mainstreaming policy.

4.2.6 Fiscal Accountability

This form of accountability applies to mechanisms through which funding agencies can
demand reports from, and ultimately sanction those agencies that are recipients of funding.%%
This form of accountability is particularly important for international organizations such as
the UN and the World Bank which rely on government appropriations to fund substantial
parts of their activities.®” Usually weak and dependent states may be subject to fiscal and
supervisory accountability, often through international organizations such as the IMF and the
World Bank or, the UN in cases of State breakdown (as in parts of the former Yugoslavia).®%®
Typically, States can delegate extensive authority to international organizations to supervise
their behavior when they find themselves in great difficulty.5%® However, this form of
accountability does not strictly apply to the objective of this Thesis because all States will
have to be funded by the forum that is expected to achieve universal accountability for RTD
before fiscal accountability can be deemed to be applicable here. This Thesis does not focus
on fiscal accountability in the sense that donor countries, at the very least, are not sponsored
by international bodies. The relevance of fiscal accountability in this Thesis is to the extent
that there is an element of fiscal consequence which is derived from the State’s performance
against the accountability framework of institutions such as the FATF. An example of this
element of fiscal consequence is in the ramification for external financing that accountability
under the FATF framework can have on countries’ risk assessment and sovereign risk rating.
To better understand the fiscal consequence of accountability under the FATF framework it is
important to understand the act of countries’ risk assessment and sovereign risk rating by
credit rating agencies (CRAS). It is also important to understand the value in demarcating
countries’ risk assessment and sovereign risk rating in an analysis of the fiscal consequence
of accountability under the FATF framework. Therefore, it is important to note that there is a
tendency for analysts to use countries’ risk assessment and sovereign risk rating
interchangeably. According to experts in the credit rating agency, Standard and Poor's (S&P),

805 Jackson has said that global civil regulations are often ignored. See, Jackson (n 601) 96.
606 Grant and Keohane (n 598) 36.

807 ibid.

608 jbid 39.

609 jbid.
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many analysts use sovereign debt ratings as a proxy for country risk
assessment despite the fact that credit rating agencies do not intend their
sovereign debt ratings to speak to country risk because these two risk

sources are conceptually distinct.%0

However, in the literature on credit rating, there is a demarcation between country’s risk
assessment and sovereign risk rating. The demarcation is observed in literature where country
risk is considered to be all forms of cross-border lending in a country, whether to the
government, a bank, a private enterprise or an individual.®!! In other words, country risk is a
broader concept than sovereign risk in that the latter is the credit risk of a sovereign
government as a borrower.512 Therefore, sovereign risk ratings capture the risk of a country
defaulting on its commercial debt obligations.®'® The country risk assessment, on the other
hand, covers the downside of a country’s business environment including legal environment,
levels of corruption, and socioeconomic variables such as income disparity.54 Accordingly, a
country’s sovereign risk is one of the factors that can be considered as part of its risk
assessment.5%5 In specific terms, the country risk is defined as the credit risk of borrowers in a
country as a whole which is viewed from a specific country perspective.5® In other words,
the credit risk of an entity in a country is identified through an assessment of risk
considerations such as the governance issues of the country. Accordingly, due to sovereign
risk rating, a fiscal consequence can accrue to countries that are being held to account for
their AML deficiencies. The implication of FATF processes to sovereign risk ratings is an

610 Marcel Heinrichs and Ivelina Stanoeva, ‘Country Risk and Sovereign Risk: Building Clearer Borders’
(Standard and Poor's Capital 1Q 2013) 1 <https://www.spglobal.com/marketintelligence/en/documents/country-
risk-and-sovereign-risk-1-.pdf> accessed 21 April 2021.

611 Marwan Elkhoury, ‘Credit Rating Agencies and their Potential Impact on Developing Countries’ (2008)
UNCTAD Discussion Papers No. 186, 2 <https://unctad.org/system/files/official-
document/osgdp20081_en.pdf> accessed 21 April 2021.

612 (zden Timurlenk and Kubilay Kaptan ‘Country Risk’ (2012) 62 Procedia - Social and Behavioral Sciences
1089 <https://www.sciencedirect.com/science/article/pii/S1877042812036270> accessed 21 April 2021.

613 Heinrichs and Stanoeva (n 610) 1.; Another similar definition has identified sovereign risk to be the risk of
lending to the government of a sovereign nation. See, Elkhoury (n 611).

614 Heinrichs and Stanoeva (n 610).; Another similar definition has identified country risk as the exposure to a
loss in cross-border lending, caused by events in a particular country which are — at least to some extent — under
the control of the government but definitely not under the control of a private enterprise or individual. See,
Elkhoury (n 611).

615 For instance, Compagnie Frangaise d'Assurance pour le Commerce Extérieur (Coface)is a credit insurer
operating globally, offering companies solutions to protect them against the risk of financial default of their
clients, both in their domestic and export market. To rate country risk is part of the activities carried out by
Coface. Therefore, it is instructive to note that Coface considers sovereign risk to be one of the factors that can
be considered as part of a country’s risk assessment. See, Coface, ‘7 types of country risk assessment” (Coface,
12 November 2018) <http://blog.coface.com.au/country-risk/7-types-of-country-risk-assessment/> accessed 21
April 2021.
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example that shows the relevance of fiscal accountability to Nigeria’s objective of achieving

the extraterritorial dimension of RTD.

4.2.6.1 Fiscal Accountability in Sovereign Risk Rating

Credit rating changes or the opinions of CRAs regarding the likely rating direction over the
medium term (outlook signals) have an undeniable effect on the decision-making procedures
of global financial players.®'” Hence, it is observed that credit rating changes or outlook
signals affect reweighting of global portfolios, reallocation of capital, changes in the liquidity
of the market, and fluctuations in the cost and flow of funds across national borders.®'® The
impact of sovereign rating by CRASs is reported to be capable of increasing the risk of
undesirable systemic consequences in countries’ financial system.®® This risk of undesirable
systemic consequences is often cited as the reason for why the CRAs are considered to be a
factor that can exacerbate a period of economic downturn. An example to buttress this point
is the role of CRAs during the initial period following the subprime mortgage crisis that
began in 2007 (hereinafter financial crisis).5° A report by a US Congress commission which
was setup to examine the causes of the financial crisis, observes that

The failures of credit rating agencies were essential cogs in the wheel
of financial destruction... This crisis could not have happened without
the rating agencies. Their ratings helped the market soar and their
down-grades through 2007 and 2008 wreaked havoc across markets
and firms.%2
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<https://www.sciencedirect.com/science/article/pii/S2214845019301462> accessed 28 April 2021.; A Moody’s
rating outlook is an opinion regarding the likely rating direction over the medium term. See, Moody’s Investors
Service, ‘Rating Symbols and Definitions’ (Moody’s Corporation 2021) 30
<https://www.moodys.com/researchdocumentcontentpage.aspx?docid=PBC_79004> accessed 28 April 2021.
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<https://www.sciencedirect.com/science/article/pii/S0167268111003003> accessed 28 April 2021.

620 ibid.

621 Financial Crisis Inquiry Commission, The Financial Crisis Inquiry Report (Financial Crisis Inquiry
Commission 2011) xxv <https://fcic-static.law.stanford.edu/cdn_media/fcic-reports/fcic_final_report_full.pdf>
accessed 28 April 2021.; An adequate analysis of the 2008 financial crises has be provided by Whalen. See
generally, Richard Christopher Whalen, ‘The Subprime Crisis—Cause, Effect and Consequences’ (2008) 17(3)
Journal of Affordable Housing & Community Development Law
<https://www.jstor.org/stable/25782816?seq=1#metadata_info_tab_contents> accessed 28 April 2021.; Note
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A similar evaluation of the role of CRAs has been made in respect to the European sovereign
debt crisis®?? Accordingly, a number of analysts have remarked on how CRAs such as
Moody’s Investors Services, S&P and Fitch Ratings are blamed for downgrading sovereign
states in the EU and the US, and in turn for plunging financial markets into a state of
profound distress.5® The impact of sovereign rating downgrades on countries’ financial
sector, especially during crisis periods, has also been identified in relevant research.%?
Consequently, it is important to note that some CRASs have identified countries’ inclusion in
the FATF grey list as part of their analysis of sovereign risk. A recent example is in the S&P
sovereign risk rating for Iceland that was published on 15 May, 2020. As part of its analysis,
S&P remarked that the issues identified as reason for Iceland’s inclusion in the FATF grey
list had already been addressed and therefore a material impact on the financial status or
reputations of Icelandic banks over the near term is not expected.®?® In the case of Panama,
the S&P analysts observed that the FATF's and EU's decisions to place the country in their
grey and blacklist, respectively, have not had an immediate impact on economic growth or
investment.5%6 These examples of S&P sovereign risk analysis that consider the impact of

622 Angela Roman and Irina Bilan, ‘The Euro Area Sovereign Debt Crisis and the Role of ECB's Monetary
Policy’ (2012) 3 Procedia Economics and Finance 766
<https://www.sciencedirect.com/science/article/pii/S2212567112002274> accessed 28 April 2021; and Alsakka
and Gwilym (n 619) 144,
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European Competition Journal 587
<https://www.tandfonline.com/doi/abs/10.5235/ecj.v7n3.587?journalCode=recj20> accessed 28 April 2021.;
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Working Paper No 278, 6 <https://ideas.repec.org/p/dnb/dnbwpp/278.html> accessed 28 April 2021; and see
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(2012) German Institute for International and Security Affairs Working Paper FG 1, 2012/Nr. 01
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Global Finance Journal 46-55 <https://www.sciencedirect.com/science/article/pii/S1044028308000185>
accessed 30 April 2021.; Note that the impact of CRAs may not apply to some Asian countries. See, Nicoletta
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(2020) 64 Journal of International Financial Markets, Institutions and Money 1-16
<https://www.sciencedirect.com/science/article/pii/S1042443119300460> accessed 30 April 2021.
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transparency and financial information. See, Livia Honsel, ‘Research Update: Panama Long-Term Sovereign
Ratings Lowered To 'BBB' From 'BBB+' On Higher Interest Burden; Outlook Stable’ (Standard & Poor’s
Financial Services LLC 2020) 5-6 <https://cdn.corprensa.com/la-
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%202020.pdf> accessed 30 April 2021.

129



country inclusion in the FATF grey list are not an isolated occurrence. There are examples of
sovereign risk analysis by Fitch Rating in which the impact of country inclusion in the FATF
grey list is considered. For instance, in a Fitch Rating commentary on Panama’s sovereign
risk, it is observed that the reasons for the country’s inclusion in the FATF grey list are not
directly related to the banking sector, and there has not been a discernible macroeconomic
consequence.?” Furthermore, it is opined in the commentary that Panama did not exhibit an
extended macroeconomic impact when placed on the grey list in 2014.52® These examples are
important for understanding how the FATF accountability process of grey listing is relevant
to the sovereign risk analysis of countries by CRAs. The examples show that the consequence
of countries’ inclusion in the FATF grey list is one of the factors that could be considered in
CRAs evaluation of sovereign credit risk. From the examples identified herein, it is clear that
the impact of countries’ inclusion in the FATF grey list has been considered in the evaluation
of sovereign credit risk by CRAs. The examples do not show that countries’ sovereign credit
risk rating was negatively impacted by their inclusion in the FATF grey list. However, these
examples show that the inclusion of a country in the FATF grey list can be a factor that
affects its sovereign credit rating. A fiscal consequence can accrue in the event that the
impact of a country’s inclusion in the FATF grey list is significant enough to affect its
sovereign credit rating. This is because sovereign credit rating is associated with outcomes
that constrain the fiscal framework of a nation. The examples of relevant outcomes of
sovereign downgrades include an increase in the cost of sovereign borrowing and its
implication for periods of economic crisis.%?® Therefore, all the factors that can affect a
sovereign credit rating must be seen as factors that have potential consequence on the fiscal
programs of a country.%3 The FATF downgraded countries may have to pay additional risk

627 Carlos Morales, Todd Martinez and Erich Arispe Morales, ‘Rating Action Commentary: Fitch Revises
Panama's Outlook to Negative; Affirms IDR at 'BBB" (Fitch Ratings, 6 February 2020)
<https://www.fitchratings.com/research/sovereigns/fitch-revises-panama-outlook-to-negative-affirms-idr-at-
bbb-06-02-2020> accessed 30 April 2021.; Whether other countries will have the same experience as Panama
case may be influenced by factors such as how integrated or interconnected each country’s economy is with the
rest of the world.

628 ibid.

629 There are fiscal ramifications that accrue from sovereign ratings because they have an impact on bond yields
(i.e., the cost of public borrowing). See, Patrycja Klusak and others, ‘Rising Temperatures, Falling Ratings: The
Effect of Climate Change on Sovereign Creditworthiness’ (2021) Bennett Institute (University of Cambridge)
Working Paper, 4
<https://www.bennettinstitute.cam.ac.uk/media/uploads/files/Rising_Climate_Falling_Ratings_Working_Paper.
pdf> accessed 30 April 2021; Reuters, ‘South Africa's 'painful' ratings downgrade will raise borrowing costs —
minister’ (Reuters, 21 November 2020) <https://www.reuters.com/article/safrica-ratings/south-africas-painful-
ratings-downgrade-will-raise-borrowing-costs-minister-idINL8N21706 A> accessed 30 April 2021.; For relevant
research on the impact of sovereign downgrades, see Shaen Corbet, ‘The Contagion Effects of Sovereign
Downgrades: Evidence from the European Financial Crisis’ (2014) 4(1) International Journal of Economics and
Financial Issues 83-92 <https://core.ac.uk/download/pdf/84263319.pdf> accessed 30 April 2021.
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premiums or face outright funding restrictions when they source for finance from the
international markets.%3! All countries that do not want to have the risk of a negative market
reaction to their inclusion in the FATF grey list will therefore act to improve their
AML/corruption related IFFs framework. To do otherwise will mean that a country is taking
on the risk of a negative market’s reaction to its inclusion in the FATF grey list. Such a
course of action will be ill advised because financial markets cannot be predicted with
absolute certainty.%3? Therefore, countries cannot be certain that the market reaction to their
inclusion in the FATF grey list will not be significant enough to affect their sovereign risk
rating. In other words, there is always a risk that a country’s inclusion in the FATF grey list
could lead to sovereign credit downgrades and consequently, the government will have to pay
additional premiums for its debt obligations as part of its overall day-to-day spending.6%
Invariably, a country’s decision to pay additional premiums would mean that it is acting in an
antithetical manner to the goal of limiting excess expenditure which is the reason for having a
fiscal policy in place.53* Accordingly, it is on the basis of the potential for fiscal consequence
that Nigeria should look to the FATF in its quest to achieve accountability for the non-
binding duty to implement extraterritorial policies on corruption related IFFs.

4.2.6.2 Other Sources of FATF’s Fiscal Consequence

The fiscal consequence that is associated with the FATF framework is not limited to its
relevance for sovereign rating by CRAs. Global institutions such as the IMF have
underscored the importance of the FATF accountability framework and its relevance to
countries’ external debt requirement. One example to buttress this point is in the IMF’s
response to Tunisia’s application to extend its IMF loan facility (otherwise known as the
Extended Fund Facility (EFF).%® In the IMF Staff Report for the second review under the
EFF, the IMF referred to enhancing the AML/CFT regime, and consequently exiting the
FATF Grey List as a part of the financial sector reforms that will entrench stability and

831 Sisira Dharmasri Jayasekara, ‘Sisira Dharmasri Jayasekara, ‘Deficient Regimes of Anti-Money Laundering
and Countering the Financing of Terrorism: An Analysis of Short-Term Economic Implications’ (2020) (23) 3
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2020-0015/full/ntml?skipTracking=true> accessed 16 April 2021.

632 Jim Parker, ‘The Certainty Principle’ (Dimensional Fund Advisors LP 2014)
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Stibel, “Why We Can’t Predict Financial Markets’ (Harvard Business Review, 22 January 2009)
<https://hbr.org/2009/01/why-we-cant-predict-financial> accessed 30 April 2021.

633 Thomas Pope, ‘Fiscal rules’ (The Institute for Government, 27 February 2020)
<https://www.instituteforgovernment.org.uk/explainers/fiscal-rules> accessed 16 April 2021.

634 Fiscal rules (also known as fiscal targets) are parameters set by the government to limit its own tax and spend
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facilitate access to finance.®*® This recommendation by the IMF implies that it has taken
recognizance of Tunisia’s inclusion in the FATF Grey List and has considered this
development to be one of the factors that is limiting the country’s access to finance. In other
words, the IMF Staff Report is indicating that although the country’s inclusion in the FATF
Grey List bears no direct impediment on a country’s ability to borrow from the IMF, it is a
factor that is considered in the analysis of countries’ ability to attract financing.®®” This point
is further buttressed by Manuelides and others in their analysis of sovereign debt in African
countries.®® They observe that the international community has discouraged money
laundering and its predicate offences such as corruption by condemning the performance of
these activities.®*® Therefore, financial and trade sanctions are used by international
organizations and government bodies to discourage regimes or individuals from assisting the
performance of activities such as money laundering and related offences such as
corruption.®® The use of sanctions to discourage animadverted activities also apply to people
and institutions that are considered to be facilitators, enablers or intermediaries of the
discouraged activities.®*! In analyzing sovereign debt in Africa, Manuelides and others
observe that international institutions which provide or arrange financing for sovereigns will
almost always be subject to a number of applicable legal regimes.*? These institutions, which
include development finance institutions (DFI) such as the European Investment Bank Group
(EIB Group) will therefore want to ensure that they do not breach any of the dictates of the
applicable legal regimes.®*® For instance, the International Finance Corporation (IFC), the
EIB Group, and the European Bank for Reconstruction and Development (EBRD) are all
examples of DFIs with internal policies that prescribe specific due diligence on countries in
the FATF grey list.%* It is clear that their policy on interactions with countries in the FATF
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(eds), Turning African Agriculture into a Business: A Reader (OECD Publishing 2009) 25-28.; For analysis of
the types of DFTs, bilateral and multilateral DFIs. See, OECD, ‘Development Finance Institutions and Private
Sector Development’ (OECD) <https://www.oecd.org/development/development-finance-institutions-private-
sector-development.htm> accessed 2 May 2021.

644 EIB, ‘EIB Group NCJ Policy — Frequently Asked Questions (FAQs)’ (European Investment Bank)
<https://www.eib.org/en/about/compliance/tax-good-governance/fag.htm#> accessed 2 May 2021; and IFC
Business Risk and Compliance Department, ‘Unique Markets, Responsible Investing: IFC’s Integrity Due
Diligence Process’ (International Finance Corporation 2017) 5
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Grey List are also aligned with the FATF requirements on what to do to countries identified
as having a deficient AML regime. It is noteworthy to point out that these DFIs such as the
African Development Bank (AFDB), or the institutions they are a part of, have been given an
observer status by the FATF.%% As part of the criteria for attaining the observer status, the
FATF must ascertain that the international/regional organization, including DFIs, are
carrying out activities such as endorsing its standards, enhancing its global reach, and
contributing to its work in general.®* Upon attaining the observer status, the DFIs and the
other international/regional organizations are required to commit to endorsing the FATF
Recommendations, guidance and other policy for combating ML. The observers will also
commit to contribute to the work of the FATF in accordance with their respective legal
frameworks and policies.®*” As part of their commitment to the work of the FATF, the FATF
observers have helped to ensure that the FATF Standards and assessment processes are in
line with various international standards, including the protection of human rights.%® To a
large extent, the commitment of DFIs under the FATF framework is relevant for analyzing
the fiscal impact of its accountability framework. This is especially the case because the

<https://www.ifc.org/wps/wem/connect/90f4efde-ba09-477b-9de5-ed13b0091b7d/202103-1FC-Integrity-Due-
Dilligence-Process.pdf?MOD=AJPERES&CVID=nvVYyTU> accessed 2 May 2021; and EBRD, ‘The Integrity
and Anti-Corruption Report 2018’ (European Bank for Reconstruction and Development 2019) 28
<https://www.ebrd.com/documents/occo/anticorruption-report-2018.pdf?blobnocache=true> accessed 2 May
2021.; Note that the IFC is a member of the World Bank Group. Its activities are geared towards fostering
sustainable economic growth in developing countries by supporting private sector development, mobilizing
private capital, and providing advisory and risk mitigation services to businesses and governments. Similarly,
the EBRD is a multilateral development bank that has 69 countries from five continents as its shareholders. Its
shareholders also include the European Union and the European Investment Bank. As a multilateral
development bank, it has provided investments to countries (€11 billion in 2020). The EBRD is a major
multilateral development bank that is currently expanding its shareholder base. Its new members include China,
India, San Marino and Libya. See, EBRD, ‘The History of the EBRD’ (European Bank for Reconstruction and
Development) <https://www.ebrd.com/who-we-are/history-of-the-ebrd.html> accessed 2 May 2021.

645 The AFDB has remarked that as a FATF Observer Organization, the Bank endorses the FATF standards and
incorporates AML/CFT issues in its operations as well as policy work with its regional member countries. See,
ECGF, ‘Strategic Framework And Action Plan On The Prevention Of Illicit Financial Flows In Africa (2017 -
2021)’ (AFDB 2017) <https://www.afdb.org/sites/default/files/documents/strategy-
documents/bank_group_strategic_framework_and_action_plan_for_the_prevention_of illicit_financial_flows_i
n_africa_2016-2020.pdf> accessed 2 May 2021.; Note that in conducting an online research for this thesis, some
information on how the AFDB has incorporated the accountability list to its internal measures was only seen in
its Policy on Non-sovereign Operations. See, Strategy and Operational Policies Department of AFDB, ‘African
Development Bank Group’s Policy on Non-sovereign Operations’ (AFDB Group) 31
<https://www.afdb.org/fileadmin/uploads/afdb/Documents/Policy-Documents/NSO_Policy-En.pdf> accessed 2
May 2021.

646 FATF, ‘FATF Policy on Observers’ (FATF) <https://www.fatf-
gafi.org/about/membersandobservers/fatfpolicyonobservers.html> accessed 2 May 2021.

647 See, FATF, ‘Financial Action Task Force Mandate: Approved by the Ministers and Representatives” (FATF-
GAFI 2019) para 16 <https://www.fatf-gafi.org/media/fatf/content/images/FATF-Ministerial-Declaration-
Mandate.pdf> accessed 20 February 2020.

648 |_etter from Marcus Pleyer to Fionnuala Ni Aolain, Mr. Clément Nyaletsossi Voule and Mary Lawlor (18
December 2020) <https://spcommreports.ohchr.org/TMResultsBase/DownLoadFile?gld=35813> accessed 2
May 2021.; See also ibid para 13, 14 and 16; and FATF, ‘Procedures for the FATF Fourth Round of AML/CFT
Mutual Evaluations’ (FATF/OECD 2021) 25 and 26 <http://www.fatf-
gafi.org/media/fatf/documents/methodology/FATF-4th-Round-Procedures.pdf> accessed 2 March 2021.
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FATF accountability procedures, at the moment, are not designed to result in an automatic
loss of current and prospective sovereign debt or other business relationships. On the
contrary, the FATF is only asking for the information it has provided on the grey listed
countries to be used in assessing the risk they pose.®4° In respect to blacklisted countries, the
FATF has called for enhanced due diligence (EDD) to be applied in all instances and in the
most serious cases, countries are called upon to use countermeasures to protect the
international financial system from the prohibited activities.®>® Therefore, by calling on its
members to consider the Grey List in their risk assessment or for the implementation of EDD
on the basis of the Blacklist, the FATF is asking them to include its accountability framework
in their risk assessment process. Accordingly, the inclusion of the FATF’s accountability list
in the risk assessment process of DFIs is beneficial to the FATF objective of global financial
stability. To a large extent, the inclusion of the Jurisdictions under Increased Monitoring and
High-Risk Jurisdictions subject to a Call for Action in DFIs risk assessment processes has
helped to further validate the FATF as a framework for protecting the global financial
sector.%®® It is the reason for why a fiscal consequence can be associated with the FATF
accountability framework. This is because the FATF’s call to its members under its
accountability framework is designed to influence rather than make the decision on how
AML deficient countries and the entities that are linked to them are to be treated. The FATF
has not asked DFIs to stop future and current interactions with countries that have been
placed in its accountability list. Rather, all that is required for DFIs to fulfill the FATF’s
request is for them to consider the accountability list as a part of their risk assessment
processes. If one is to consider EBRD, for instance, it has structured its policy to be
compliant with the FATF’s request on what should be done to jurisdictions with deficient
AML regimes. As part of its operations, the EBRD has observed that it conducts enhanced
due diligence on all proposed counterparties in those jurisdictions which the FATF has
identified as having strategic deficiencies in their AML regimes.®*> The EBRD has also
observed that the EDD assessment is used to determine the extent to which the counterparties
have appropriate AML and CFT procedures to mitigate against the deficiencies that the

649 FATF, ‘Jurisdictions under Increased Monitoring” (FATF, 21 February 2020) <https://www.fatf-
gafi.org/publications/high-risk-and-other-monitored-jurisdictions/documents/increased-monitoring-february-
2020.html> accessed 2 May 2021.

850 FATF, ‘High-Risk Jurisdictions subject to a Call for Action’ (FATF, 21 February 2020) <https://www.fatf-
gafi.org/publications/high-risk-and-other-monitored-jurisdictions/documents/call-for-action-february-
2020.html> accessed 2 May 2021.; The FATF has adopted a consistent approach as is evidenced in its first
blacklist. See, FATF, ‘Review to Identify Non-Cooperative Countries or Territories: Increasing the Worldwide
Effectiveness of Anti-Money Laundering Measures’ (FATF, 22 June 2000) para 65 and 67 <https://www.fatf-
gafi.org/media/fatf/documents/reports/1999%202000%20NCCT%20ENG.pdf> accessed 2 May 2021.

851 These are FATF accountability mechanisms.

52 EBRD, ‘The Integrity and Anti-Corruption Report 2018 (n 644) 28.
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FATF has identified. So, basically, the activities of DFIs such as EBRD have extended the
impact of the FATF accountability framework. The decision to incorporate the accountability
list in their risk assessment procedures has extended the impact of the FATF accountability
framework to the realm of fiscal consequence. It has contributed to creating a direct
relationship between the FATF accountability framework and the sovereign debt activities of
the countries that have been placed on the accountability list. When the FATF decides that a
country’s AML regime is deficient, the DFIs that have incorporated the accountability list as
a part of their risk assessment process will be put on notice, alongside the rest of the global
community. As a result of the internal policy of an applicable DFI, it will be required to
conduct a risk assessment on the counterparties that are linked to a country which the FATF
has placed in the accountability list. The DFI will have to decide on whether or not the AML
deficiency in the jurisdiction is going to affect its willingness to carry on a transaction with
counterparties that are linked to it.%5® The DFI is not likely going to raise finance for a
sovereign if it is not satisfied with the result of its risk assessment. Therefore, because the
accountability list is included in the risk assessment policy of some DFls, it is reasonable to
expect that there will be an increase in the scrutiny of FATF listed countries. The increased
scrutiny of relevant countries can have an impact on the cost of sovereign debt
management.®>* This risk of an increase in the cost of sovereign debt management is relevant
for limiting excess expenditure which is the reason for having a fiscal policy in place.%%®
Accordingly, if a country is placed on the accountability list, it is invariably taking on a risk
that could lead to additional government expenditure. In order to avoid the risk of fiscal
consequence associated with increased cost of sovereign debt management, countries are to
avoid the prospect of being included in the FATF accountability list. This risk of fiscal
consequence is one of the reasons why the Nigerian objective of actualizing accountability
for RTD is achievable under the FATF framework. In the light of its implication for
accomplishing the non-binding duty to implement extraterritorial policies on corruption
related IFFs, the FATF’s ability to generate the risk of fiscal consequence is a factor that has
put the FATF in a position to be an effective RTD instrument.

853 In the case of EBRD, an enhanced due diligence is undertaken on all proposed counterparties in the
jurisdictions which the FATF has identified as having strategic deficiencies in AML. The enhanced due
diligence is undertaken in order to satisfy itself that those counterparties have appropriate AML and CFT
procedures to mitigate these deficiencies. see, ibid.

654 Manuelides and others (n 638) 59-60.

855 Fiscal rules (also known as fiscal targets) are parameters set by the government to limit its own tax and spend
excesses. They are designed to help it avoid the temptation to borrow more, leaving future generations to deal
with the consequences. See, Pope (n 633).
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It is useful to note that the activities of regulators around the world have also contributed to
the efficacy of the FATF accountability framework. Through the activities of regional and
domestic regulators, the FATF accountability framework has received some relevance in
various jurisdictions. The activities of regulators have helped to mainstream the FATF
accountability framework by incorporating the accountability list into their guidance for
institutions within their jurisdictions. The regulatory role of issuing local or regional
guidance, as is applicable, has been vital for extending the influence of the FATF
accountability framework into the operational policy of multilateral development banks
(MDBs).%% In order to buttress this point, the internal policy of the EIB Group is an apt
example.®®” This is because the EIB Group, which consists of the European Investment Bank
(EIB) and the European Investment Fund (EIF), is bound by Article 12 of the EIB Statute of
2020 to comply with best banking practices.%%® Accordingly, the EIB Group has observed that
the concept of best banking practices require it to comply with EU AML/CFT Directives
(AML Directive) which are applicable to its activities.5%°® This EIB Group statement is
important because it gives an insight on how a multilateral DFI can be subject to legal
regimes that are relevant to anti-corruption related IFFs. It gives insight on how regulatory
activities are influencing the internal policy of MDBs. Although this EIB Group statement is
conveying a point about the importance of best banking practices in the decision making of
the EIB Group, it is instructive to note that the same can be said for most, if not all
multilateral MDBs. This is because the value of complying with best banking practices is
related to the reputational risk of an MDB. In most cases, MDBs have partial or absolute
immunity from legal action because of the provisions in national laws and the provisions in
their own constituent instruments.®%° Accordingly, the question of whether the immunity of a
MDB is upheld in any situation is usually a matter for the local courts to decide.®! However,

85 Although what is considered as DFI and MDBs may overlap, their definitions are different. For analysis of
DFIs and MDBs, see OECD (n 643); and Lars Engen and Annalisa Prizzon, ‘A guide to multilateral
development banks’ (Overseas Development Institute 2018) 8 and 88
<https://cisp.cachefly.net/assets/articles/attachments/75082_12274.pdf> accessed 2 May 2021.

857 ‘EBRD, EIB and World Bank Group Join Forces to Support Central and Eastern Europe’ The information
magazine of the European Investment Bank Group (Luxembourg April 2009) 12-13
<https://www.eib.org/attachments/general/bei_info/bei_infol34_en.pdf> accessed 21 April 2021.

658 European Investment Bank Group, Statute and other Treaty Provisions (EIB 2020) 14
<https://www.eib.org/attachments/general/statute/eib_statute 2020 _03 01 en.pdf> accessed 21 April 2021.
859 European Investment Bank Group, Anti-Money Laundering and Combating Financing of Terrorism
Framework “EIB Group AML-CFT Framework” (EIB 2020) 1
<https://www.eib.org/attachments/strategies/eib_group_aml_cft_framework_en.pdf> accessed 21 April 2021.
660 Chengjin Xu and Bin Gu, ‘A Critique of Immunity for Multilateral Development Banks in National Courts’
(2018) 4(1) The Chinese Journal of Global Governance 51 and 60
<https://brill.com/view/journals/cjga/4/1/article-p49 3.xml?language=en&body=pdf-44182> accessed 29 May
2021.

861 Aleksandra Antonowicz-Cyglicka and others, ‘Can the EIB Become the “EU Development Bank”? A
Critical View on EIB Operations Outside Europe’ (Counter Balance and CEE Bankwatch Network 2020) 53
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the resultant reputational harm incurred from public knowledge about a MDB’s inadequate
compliance with best banking practices is an outcome that cannot be avoided by invoking the
theory of immunity. So, essentially, a MDB’s compliance with best banking practices is an
act that is done on the basis of a number of reasons. These reasons can include the risk of a
corruption scandal that is associated with the MDB’s operations. In the event of a corruption
scandal, a MDB will want to be in compliance with best banking practices.®? This is why the
role of regulators, as a source of banking practices, is important for explaining the impact of
the FATF accountability framework in Nigeria. In the EU, for instance, a support for the
FATF accountability framework is evident in the activities of regulators such as the European
Commission (EC). In performing the duty provided for in Article 9 of the 4th Anti-Money
Laundering Directive of 2015, the EC has helped to mainstream the FATF accountability
framework.%¢3 The reason for this conclusion is that the FATF accountability list has been a
contributory factor for why the EC has given EDD directives on clients or counterparties
established in foreign jurisdictions.®%* In its website, the EC has acknowledged that it
considers the FATF Grey List before it updates its list of non-EU countries with deficient
AML regimes (list of high-risk third countries). %> The EC has, in essence, integrated the
accountability list in its process for determining the countries that do not have sufficient
mechanisms for combating ML. On the basis of this decision to consider the FATF Grey List
as a part of its process for identifying high-risk third countries, it is clear that through its
influence on institutions in the EU, the EC is helping to enhance the implications of the
FATF accountability framework. The EC’s influence has helped to make the impact of the
FATF framework far-reaching enough to influence countries’ sovereign debt interactions
with MDBs such as the EIB. Correspondingly, the activities of regulators around the world,
such as the Central Bank of Nigeria (CBN) and the Financial Crimes Enforcement Network
(FINCEN) in the US, have helped to extend the possibility of the fiscal risk that is associated

<https://bankwatch.org/wp-content/uploads/2020/11/2020-Can-the-EIB-become-the-EU-Development-
Bank_Online.pdf> accessed 2 May 2021.

662 For analyses of how MDBs have been involved in corruption scandals and how they handle such matter see,
Matthew Jenkins, ‘Multilateral Development Banks’ Integrity Management Systems’ (U4 Anti-Corruption
Resource Centre 2016)
<https://knowledgehub.transparency.org/assets/uploads/helpdesk/Multilateral_development banks%E2%80%9
9_integrity_management_systems_2016.pdf> accessed 2 May 2021.

563 The 4th Anti-Money Laundering Directive is in Article 9 of Directive (EU) 2015/849. It is a legislative act
that is to be incorporated by member countries of the EU.

864 Directorate-General for Financial Stability, Financial Services and Capital Markets Union, ‘EU Policy on
High-Risk Third Countries’ (European Commission) <https://ec.europa.eu/info/business-economy-
euro/banking-and-finance/financial-supervision-and-risk-management/anti-money-laundering-and-counter-
terrorist-financing/eu-policy-high-risk-third-countries_en> accessed 21 April 2021.

665 The 4th Anti-Money Laundering Directive is provided for in Article 9 of Directive (EU) 2015/849. For
further analysis of the EC’s decision, see European Commission ‘Commission Delegated Regulation (EU)
2016/1675 of 14 July 2016: Supplement to Directive 2015/849 by ldentifying High-Risk Third Countries with
Strategic Deficiencies [2016] OJ L 254/1” (20 September 2016) L 254/1.
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with the FATF framework.%¢ This is because banking regulators are helping to mainstream
the accountability list as a part of best practices in the AML risk assessment process.%’ As a
result of the mainstreaming activities of regulators, it is now acceptable to consider the use of
the accountability list as a banking best practice for risk assessment processes. Therefore, the
regulator’s ability to influence the policies of DFIs and MDBs through best banking practice
directive or circulars is an important factor that is helping to widen the implication of
countries’ inclusion in the accountability list. As a consequence of how regulators are helping
to promote the use of the accountability list in the AML risk assessment process, there is
heightened likelihood that most DFIs and MDBs are being influenced into being compliant
with the FATF accountability request. In other words, it can be expected that a large
proportion of DFIs and MDBs are influenced into being conscious of countries’ inclusion in
the accountability list. There is invariably a risk of heightened scrutiny and a subsequent risk
of increase in the cost of sovereign debt management that is associating the impact of the
FATF accountability framework to the risk of fiscal consequence. Therefore, the objective of
actualizing accountability for the non-binding duty to implement extraterritorial policies on
corruption related IFFs is invariably achievable under the FATF because of the risk of fiscal
consequence that is associated with its accountability framework. In essence, it can be
concluded that the risk of fiscal consequence, which is associated with FATF’s accountability
framework, is a reason for why the FATF is suitable for the Nigerian objective of achieving
the extraterritorial dimension of RTD.

There is reason to be mindful that the FATF’s ability to cause fiscal accountability is limited
because it is possible for MDBs to implement strong AML mechanisms when they engage in
transactions with any country with AML deficient laws. The EIB Group is a good example to
buttress this point because it has observed that the standards promoted by the FATF have

666 FinCEN is the primary AML/CFT regulator in the United States and operates under the authority of the
United States Treasury Department. FInCEN is responsible for combating money laundering, the financing of
terrorism and other financial crimes by monitoring banks, financial institutions and individuals and analyzing
suspicious transactions and payments. FinCEN works with state and federal law enforcement agencies, sharing
information to assist in the fight against financial crime. See, Comply Advantage, ‘AML Regulations in the
United States: Compliance and Noncompliance with AML’ (Comply Advantage)
<https://complyadvantage.com/knowledgebase/aml-regulations-united-states/> accessed 30 April 2021.; For
examples of how the FinCEN has helped to legitimize the FATF accountability framework, see FinCEN,
‘Advisory Information’ (Financial Crimes Enforcement Network, 27 April 2018)
<https://www.fincen.gov/resources/advisories/fincen-advisory-fin-2018-a002> accessed 30 April 2021.

687 For instance, the CBN’s efforts in advocating for the use of the accountability list in risk assessment
processes is bound to have an impact on DFI’s such as the Nigerian Trust Fund. For relevant CBN policies, see
CBN, ‘Rule Book (A Compendium of Policies and Regulations)’ (CBN 2019) 49, 51-52, 149, 250 and 253
<https://www.cbn.gov.ng/Out/2020/FMD/CBN%20Rule%20Book%20Volume%203.pdf> accessed 2 May
2021.
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been incorporated into its policy for transactions involving foreign jurisdictions.®68
Consequently, before conducting operations in countries under the FATF Grey List, the EIB
Group must be certain the operation is to be physically implemented in the country and that it
will not be used for targeted activities such as ML.%%° The EIB Group also conducts due
diligence in its dealings with jurisdictions that have been identified under the FATF
accountability list in other to satisfy itself that its operations are not supporting the financial
sector of such countries.®”® Furthermore, an important component of EIB’s policy is to first
have measure to mitigate against the risk of misuse of its operations before the bank can
engage with counterparties who are established or incorporated in countries that are identified
in the FATF accountability list.5”* All of these measures are aligned with the FATF’s request
on what should be done to the countries in its accountability lists. Therefore, the FATF’s
ability to cause fiscal accountability is dependent on the level of cooperation that it gets from
regulators, and on whether or not an institution has decided to adopt mechanisms to mitigate
against the AML risk of a country with an AML deficient regime.

4.2.7 Market Accountability

This form of accountability is not the abstract force called the market. Rather, it is related to
investors and consumers whose influence is exercised in whole or in part through the
markets.672 It exists when investors stop investing in or at least, demand higher rates of
interest for transactions undertaken with countries whose policies they disapprove.®’®
Consumers may refuse to buy products from companies with bad reputations because of
lower labour standards or other such practices as well as from companies with inferior or
costly products.6* Accordingly, an attempt to associate the RTD with mechanisms that

668 EIB Group, ‘Corporate: EIB Group Policy Towards Weakly Regulated, Non-Transparent and Non-
Cooperative Jurisdictions and Tax Good Governance’ (European Investment Bank 2019) 3 and 5
<https://www.eib.org/attachments/strategies/eib_group_ncj_policy_en.pdf> accessed 30 April 2021.

669 Physical implementation exceptions for both Prohibited and Restricted Jurisdictions are envisaged in order to
avoid penalizing the local population of countries where the EIB Group has received an EU mandate to provide
finance and to support the EU objectives of development, cooperation and economic, social and territorial
cohesion stipulated in Articles 209 and 309 of the Treaty on the Functioning of the European Union (TFEU) and
its Protocol No 28. In determining the applicability of such expectation, the EIB Group shall assess whether the
risk (if any) that the operation could be misused for Targeted Activities can be mitigated. It should be noted that
the physical implementation exception applies, unless specifically excluded in the applicable mandates. See,
ibid 5 and 8.

670 However, an entity can be contracted to serve as financial intermediary for the EIB Group’s investments in
the relevant Prohibited Jurisdiction. See, ibid 5 and 9.

671 ibid 5, 6 and 10.

672 Grant and Keohane (n 598) 37.; For analysis of the different types of markets see, Neva Goodwin and others,
Microeconomics in Context (Routledge 2015) 48-50.

673 Grant and Keohane (n 598) 39.

674 ibid 37.
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influence countries’ financial market reputation should provide the incentive for countries to
be committed to actualizing the RTD.7® Therefore, to associate the FATF with the RTD is a
viable option for promoting universal development because of its ability to impact on
financial markets. Due to the FATF’s reputation, as an AML compliance monitor institution,
countries that continue to perform poorly under the FATF accountability process are most
often subjected to a downgrade by other international organizations and rating agencies.®"®
Accordingly, there are examples to show that the credit rating agencies such as Standard and
Poor's (S&P) have shown interest in countries’ performances against the FATF
benchmarks/standards.®”” For instance, S&P has shown interest in whether the recent
placement of Panama in the Grey List would affect the financial system of the country. The
conclusion by S&P was that there was limited possibility of a significant impact on the
country’s financial system because the FATF’s Recommendations (which is the action plan
that would lead to countries’ removal from the grey list) for Panama are primarily outside the
financial sector.6”® In a similar tone, the credit rating agency, Moody’s, has recently observed
that the Pakistan banking system faces a credit risk from the country’s continued inclusion on
the FATF Grey List.5”® The conclusion by Moody’s was that the FATF’s announcement of

Pakistan’s continued inclusion in the grey list

is credit negative for Pakistani banks because it raises questions about
potential additional restrictions relating to banks’ foreign currency

clearing services, as well as their foreign operations.68°

The use of the term ‘credit negative’ by Moody’s means that the ratings agency is cautiously
watching the incident but does not think the incident is warranting of an opinion regarding

675 Financial markets are a type of factor market. Generally, markets are divided into factor and product markets.
Factor markets are for the services of land, labour, and capital, while product markets are for newly produced
goods and services. See, Goodwin and others (n 672) 33 and 48-50.

676 Jayasekara (n 631) 667.

677 For in debt analysis of credit ratings and credit rating agencies, see Ulrich G Schroeter, ‘Credit Ratings and
Credit Rating Agencies’ in Gerard Caprio (eds), Handbook of Key Global Financial Markets, Institutions, and
Infrastructure (Elsevier Science 2012); and Michel Henry Bouchet, Ephraim Clark and Bertrand Groslambert,
Country Risk Assessment: A Guide to Global Investment Strategy (Wiley 2003) 93-110.

678 S&P Global Ratings, ‘Global Banks Country-By-Country 2021 Outlook: Toughest Test for Banks Since
2009’ (Standard & Poor’s Financial Services LLC 2020) 28
<https://www.spglobal.com/_assets/documents/ratings/research/100047457.pdf> accessed 21 April 2021.

679 Reuters, ‘Pakistan's inclusion on 'grey list' is credit negative for banks - Moody's’ (Reuters, 27 February
2020) <https://www.reuters.com/article/fatf-pakistan-moodys/pakistans-inclusion-on-grey-list-is-credit-
negative-for-banks-moodys-idUKL3N2AR1TM> accessed 21 April 2021.

680 jhid.
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the likely rating direction over the medium term (rating outlook) or rating downgrade.%8 In
essence, Moody’s is acknowledging that it views the continued inclusion of Pakistan in the
grey list to be a potential cause of risk to its banking system. Moody’s has adopted a similar
approach for Mauritius by identifying its inclusion in the FATF Grey List to be an
environmental, social and governance considerations (ESG) that have an impact on the
rating of Mauritian banks.%8? Accordingly, the inclusion of Mauritius in the FATF Grey List
is an ESG that Moody’s has assessed in its process of rating the country risk associated with
Mauritian banks.%8 A similar conclusion is applicable to Ghana’s inclusion in the FATF’s
grey list and the subsequent Moody’s evaluation of Ghanaian banks that was published on 29
January, 2020.%84 This is because the country’s inclusion in the FATF’s grey list is clearly
identified as a part of the factors that influenced the Moody’s country risk assessment for
Ghana.58 Therefore, on the strength of these examples, it is clear that credit rating agencies
do consider countries’ inclusion in the FATF’s grey list in their countries’ ratings. However,
it is also clear from the examples identified herein that countries’ inclusion in the FATF’s
grey list is usually considered in the context of other relevant considerations identified by the
credit rating agency which include the issues identified in the FATF’s action plan. In
identifying a country’s risk, the negative impact of its inclusion in the grey list is subject to
the assessment of the credit rating agencies, and not an outcome that must always be
expected. Therefore, for the countries that are put on the FATF’s grey list, it is the possibility
of a negative impact on their countries’ risk assessments that should be the cause of concern
for them. This is because country risk assessments are a pre-lending as well as post-lending
decision tools that have an influence on the investment decisions of lenders.%8¢ Furthermore,

the extent to which country risk assessment is detrimental to financial entities is an issue that

81 A Moody’s rating outlook is an opinion regarding the likely rating direction over the medium term. See,
Moody’s Investors Service (n 617) 30.; See also Kate Fazzini, ‘In a Rare Move, Moody’s Says it’s Paying Close
Attention to Pitney Bowes Ransomware Attack’ (CNBC,16 October 2019)
<https://www.cnbc.com/2019/10/16/moodys-credit-negative-note-on-pitney-bowes-after-ransomware-
attack.html> accessed 21 April 2021.

882 Moody’s Investors Service, ‘Rating Action: Moody's affirms ratings of Mauritian Banks; outlooks are
negative’ (Moody’s, 3 April 2020) <https://www.moodys.com/research/Moodys-affirms-ratings-of-Mauritian-
Banks-outlooks-are-negative--PR_421856> accessed 28 April 2021.; See also, Moody’s Investors Service (n
617) 30.

3 Moody’s conducts qualitative assessment of the impact of ESG considerations in the context of an issuer or
transaction’s other credit drivers that are material to a given rating. See, Moody’s Investors Service (n 617) 30.
884 Moody's Investors Service, ‘Rating Action: Moody's Affirms the Ratings of Ghana's GCB Bank; Changes
Outlook to Positive’ (Moody's, 29 January 2020) <https://www.moodys.com/research/Moodys-affirms-the-
ratings-of-Ghanas-GCB-Bank-changes-outlook--PR_417570> accessed 28 April 2021.

885 jbid.
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requires further empirical support.®®” Consequently, there must be skepticism about the idea
of adopting the processes of the FATF, or any other institution as a mechanism for market

accountability.

4.2.8 Peer Accountability

This form of accountability arises as the result of mutual evaluation of organizations by their
counterparts.%® One example of this type of accountability is when non-government
organizations (NGOs) evaluate the quality of information they receive from other NGOs and
the ease of cooperating with them. In this instance, those organizations that are poorly rated
by their peers are likely to have difficulty in persuading them to cooperate and, therefore, to
have trouble achieving their own purposes.5® It is clear that this type of accountability
incorporates the use of reputation to shape the preference of others. In other words, it could
be expected, or at the very least hoped that there would be enough incentive for entities being
held to account to desire positive ratings from their peers. For instance, if peer reviews are
not widely recognized the intended reputational impact of the review will not be achieved.
Moreover, larger, or more influential entities can easily discredit the review process by the
use of bad publicity or influence the process by lobbying their peers if they suspect that the
outcome will not be in their favor. However, peer reviews can be an important approach to
achieving accountability for RTD if the process can be conducted in a manner that is
acceptable to all parties involved. Therefore, in addition to any UN level peer review
mechanisms that is adjudged by the UNGA, as being relevant to the RTD, the FATF should

be promoted as a source of peer accountability for RTD.5%

4.2.9 Supervisory Accountability

687 There is little research on the impact of country (corporate) risk rating changes on countries financial market
returns. The only relevant study that was identified, for the purpose of this thesis, is research on whether
investors rely on the country ratings of Coface Group when valuing companies in 69 countries. The conclusion
in the research was that while country ratings may still be useful in signaling potential debt coverage or political
problems, they do not appear to influence investor valuations of country stock markets. See, Oliver
Schnusenberg, Jeff Madura and Kimberly C. Gleason, ‘The effect of country risk ratings on market returns’
(2007) 17(16) Applied Financial Economics 1290
<https://www.tandfonline.com/doi/pdf/10.1080/09603100600993786?needAccess=true> accessed 28 April
2021.

688 Grant and Keohane (n 598).

889 ibid; citing, Layna Mosley, Global Capital and National Governments (Cambridge University Press 2003).
6% This is because the FATF conducts peer reviews of each member on an ongoing basis. See, FATF ‘Topic:
Mutual Evaluations’ (FATF-GAFI) <https://www.fatf-
gafi.org/publications/mutualevaluations/?hf=10&b=0&s=desc(fatf _releasedate)> accessed 1 September 2020.
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This form of accountability refers to relations between organizations where one organization
acts as principal with respect to specified agents. This type of accountability is observed to be
reliant on delegation, a system where performance of power wielders is evaluated by those
entrusting them with the powers.®%* An example of this type of relationship is in how the
World Bank and IMF are subject to supervision by States and by institutions within States,
such as courts.5%? It is observed that in the World Bank, for instance, supervision is achieved
through an executive board, composed of representatives of States that make policies, and an
inspection panel that is designed to ensure the performance of its policies within the
organization.5® It is certain that donor States do not get their power from institutions such as
the UN, instead, the opposite is the case. However, it is observed that the UN has
implemented supervisory accountability in the past.®®* Furthermore, some States have agreed
to be subject to monitoring by organizations such as the FATF and the World Bank.
Therefore, there are instances where the monitoring function of international organizations
have made them to be mechanisms that inform the citizens about the performance quality of
their government. Accordingly, the monitoring function of international organizations is
important because governments (or their priorities) change often following elections.
Therefore, due to its monitoring function, an international organization can provide the
consistent impetus for achieving well established aims and objectives. Consequently, the
FATE’s ability to monitor States is a reason for why it should be promoted as a mechanism
that has contributed to accountability in the global development cooperation against IFF.

4.2.10 Collective and Individual Accountability

Collective accountability involves a strategy where any member of an organization is chosen
and personally held accountable for the conduct of that organization as a whole by virtue of
the fact that the person is a member of the organization.®®® It also involves a situation where
every member of the organization is held accountable for misconduct in an organization.®%
An illustrative example would be in a situation where the imputation of guilt, shame and
blame are accorded without regard for the role members of the entity played in the
transaction they are being held to account for. This form of accountability is challenging

because of its lack of sophistication in doing justice to the many different roles’ members of

691 Koenig-Archibugi (n 577).

692 Grant and Keohane (n 598) 36.

693 jbid 37.
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6% Bovens (n 354) 459.
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an organization or other entities play in a transaction for which they are being held to account
for. For instance, the director who ordered secret accounts to be opened in a case of fraud is
judged on equal footing with a simple statistician who was just collecting and processing data
in the company. However, it is observed that the value for collective accountability seems to
arise in specific circumstances, for example with small, collegiate public bodies, such as
cabinets in various countries, and in some instances in the European Commission.®®” In the
development discourse, the use of collective accountability between donors and donor
recipients has been advocated for because the consequences of inaction or lack of effort in
any partnership will affect virtually all stakeholders, albeit not all will be affected equally.%
It is observed that collective accountability is valuable in development cooperation if it is
seen as a source of positive motivation, instead of conditionality and enforcement.
Therefore, collective accountability of States can be an asset if it serves as motivation for
improved commitment by assistance providers and assistance receivers to the task of
actualizing RTD related policies.®® Accordingly, the FATF’s monitoring function is useful
because it is used to achieve collective accountability when the FATF provides an assessment
on the impact of the global AML regime.”®

Individual accountability occurs during the judgment phase of either hierarchical or collective
accountability. This kind of accountability is achieved when each individual official is held
proportionately liable for his/her personal contribution to the infamous conduct of the
organization.”®* Under this approach, everyone is judged based on their actual contribution,
instead of their formal position. Individual officials will thus find it impossible to hide behind
their organization or minister, and those in charge are not required to shoulder all the blame
of the infringements.”®? Regarding individual accountability, the provisions of Articles 2 and
3 of the UNDRD, 1986 are relevant as they stipulate that States and all human beings have a

897 ibid.; For how collective accountability can occur in the European Commission. See, Walter van Gerven, The
European Union: A Polity of States and People (Hart 2005) 83.

6% For analysis on how collective accountability is useful for development cooperation, see Timo Mahn Jones,
Accountability for Development Cooperation under the 2030 Agenda (Deutsches Institut fir
Entwicklungspolitik 2017) 30.

699 For analysis on how collective accountability is useful for development cooperation, see ibid.

700 For illustration, in a 2022 report, the FATF interpreted some of its findings as an indication that the current
level of international co-operation is not having an impact on successful or effective ML/TF investigations and
asset recovery. Therefore, in such instances, the FATF’s evaluation process has been used to assess the impact
of all international co-operation for ML/TF investigations and asset recovery. See, FATF, ‘Report on the State
of Effectiveness and Compliance with the FATF Standards’ (FATF/OECD 2021) 21 <https://www.fatf-
gafi.org/media/fatf/documents/recommendations/Report-on-the-State-of-Effectiveness-Compliance-with-FATF-
Standards.pdf>20 April 2022.
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responsibility to promote and protect the processes that enhance development.’® It is
therefore an ideal RTD related objective to actualize individual accountability for the actions
that private citizens are taking to promote and protect all development enhancing processes.
The idea of individual accountability for RTD is problematic if formal domestic regulations
are used to impose liability and sanctions on citizens that are not promoting and protecting
the RTD. Moreover, if citizens are individually accountable for not promoting the RTD, then
governments or all relevant accountability fora would have to contend with the capacity
challenge that will arise from legitimate and frivolous claims. In other words, the possibility
that a significant number of citizens can be accused of not promoting the development
process is an issue that would have to be resolved by governments or all fora that are used to
achieve individual accountability for the RTD. The concern that individual accountability
requires fora to contend with a significant capacity challenge is reduced if the notion of the
unitary State actor is adopted. Therefore, under the assumption that States are unitary actors
in the international community, individual accountability is achieved when they are held as
liable for their delays or inability to implement RTD related policies. Accordingly, the
FATEF’s monitoring function is useful because it enables it to assess individually States and
publish information about their compliance levels, thereby achieving individual
accountability.

4.2.11 Vertical, Horizontal and Diagonal Accountability

Vertical accountability refers to the situation where a forum formally wields power over to an
actor.”® This could be due to a hierarchical relationship between an actor and a forum as is
the case in an executive organization that is accountable to a minister or to a parliament. It
also exists in situations where laws empower a formal authority to compel an actor into
giving account and in political arrangements where there is delegation of power from the
principal to agents, such as the relationship between citizens and governments. The idea of
vertical accountability does not apply to the relationship that exist between States and an
international body such as the UN and the FATF. Only regional supranational organizations
such as the EU are seen as international bodies that formally wield power over States. At the
global level, there is no international body that formally wields power over States. Therefore,
the relationship between the FATF and the notion of horizontal accountability is that it has

703 OHCHR (n 107) 4 and 5.
704 Bovens (n 354) 460.
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helped to provide information that relevant fora and citizens should use to assess their

governments’ commitment to AML.

Diagonal accountability is described as a two-step relationship where an intermediary forum
such as an audit office that does not wield power over an actor, reports to the forum.” In this
instance, there is hierarchy between the forum (such as a parliament) and the actor (such as a
public organization). The intermediary forum, on the other hand, only gains informal power
because it reports to the forum. Diagonal accountability has also been described as a concept
that reflects the non-state actor’s contribution as a mechanism for holding actors, such as
government institutions, accountable.”® Therefore, the FATF has provided information that
non-state actors can use to exert diagonal accountability on States.

Horizontal accountability has been described as a mutual form of accountability between two
or more bodies that are standing on an equal footing.””” It is also described as a situation
where there is a non-hierarchical relationship between the actor and the forum. In addition to
the non-hierarchical relationship between the actor and the forum, there is no formal
obligation to give account.”® This form of accountability is distinct from what is expected in
formal accountability setups where the forum has power to hold an actor accountable based
on statutes, norms, and acts such as parties expressly agreeing to be bound by the decision of
the forum. The obligation felt by agencies to account for themselves to the general public is
usually moral in nature, although in some cases there may be formal requirements as well in
their charters.”® Accordingly, the use of mechanisms that accomplish horizontal
accountability to promote the RTD could be challenging if countries are not willing to
provide information about their RTD related activities. Therefore, the FATF is important
because it ensures the availability of information that should have been made available
through horizontal accountability mechanisms such as government circulars and other similar

publications.
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112 <https://muse.jhu.edu/article/16904> accessed 16 December 2016.
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4.2.12 Professional Accountability

This form of accountability exists in situations where members of an organization are part of
an accountability relationship with professional associations and disciplinary tribunals.”° In
this instance, accountability comes externally as the professional associations and
disciplinary tribunals can hold actors accountable for unprofessional conduct. From an
internal perspective, however, there is professional accountability for independent and
discretionary acts of professionals.”** This form of professional accountability occurs when
professionals engage in a purely personal exercise of judgment and adherence to internalized
standards regardless of any external scrutiny or sanction, actual or potential.”*? Professional
accountability from an internal perspective applies to individuals, and should not be
considered as a way to actualize accountability for RTD. The external form of professional
accountability is more useful to the objective of promoting the RTD. Therefore, it could be
extrapolated that countries are subject to some form of professional accountability by being a
member of global standard setting bodies that have accountability mechanisms. For instance,
reviews and ratings of the FATF member countries mean that these countries are being
subjected to some form of professional accountability for how they have implemented AML
standards within their jurisdiction. Accordingly, the FATF is a source of professional

accountability for one of the RTD related issues.

4.2.13 Legal Accountability for RTD

The concept of legal accountability is said to have been derived from the work of legal
philosophers and scholars of jurisprudence who were interested in enquiries related to the
rule of law maxim.”*® It is observed that these legal scholars and philosophers were
concerned with questions such as which legal institution and procedure can foster respectable

democracies or whether political regimes, such as the Nazi regime, constituted a legal system

710 For instance, if they have trained as engineers, doctors, veterinarians, teachers or police officers. See, Bovens
(n 354) 456.

711 Mulgan (n 358) 555, 560.

"2 ibid.

13 See, Jackson (n 600) 41; note that although there is divergence of understandings of what the rule of law is, it
has been defined as the subordination of all citizens and all representatives of the state to well-defined and
established laws, is a desirable trait for a country's legal system. See, Jerg Gutmanna and Stefan Voigt, ‘The
Rule of Law: Measurement and Deep Roots’ (2018) 54 European Journal of Political Economy 68-82
<https://www.sciencedirect.com/science/article/pii/s0176268017304664> accessed 16 December 2016; and
Nciko Amold ‘Ignorance of the Law is No Defence: Street Law as a Means to Reconcile this Maxim with the
Rule of Law’ (2018) 3 Strathmore Law Review 35
<https://heinonline.org/HOL/LandingPage?handle=hein.journals/strathlwrv3&div=5&id=&page=> accessed 16
January 2022.
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in any meaningful sense.”’* The focus was on traditional legal regimes whose norms are
enforced through centralized systems of sanctions that are based on local cultural mores or
parochial regulations.”® In other words, the focus on legal accountability is influenced by the
positivists’ view that law is a uniform order of social norms or an expression of basic social
laws in the development of society.”*® Boven, for instance, observes that legal accountability
and legal scrutiny are based on detailed legal standards prescribed by civil, penal or
administrative statutes, or precedents.”*’” Grant and Keohane have described legal
accountability as the requirement that agents abide by formal rules and are prepared to justify
their actions in those terms in courts or quasi-judicial arenas.”*® Therefore, it involves the
civil courts such as in Britain, or specialized administrative courts such as in France, Belgium
and the Netherlands.”*® Similarly, the description of international legal accountability is
aligned with the positivists” perspective because it is limited to mechanisms such as the
International Court of Justice (State accountability), or the International Criminal Court
(individual accountability).”® Accordingly, the UNCAC (2003) is an international formal
rule for anti-IFF which Nigeria should comply with, and the International Court of Justice
(ICJ) as a relevant legal accountability forum that can be used to promote compliance.”

Yet, it is important to acknowledge the role of soft law instruments because they complement
and influence compliance with formal rules.”?? The importance of soft law norms has become
more obvious as civil societies have exerted significant regulatory control over firms by
propounding public expectations and preferences.’? It is said that some soft law norms have
relied on decentralized accountability mechanisms to achieve global economic governance. "%
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To be specific, the FATF has used mechanisms that have the capacity to cause reputational
damage to States that are not compliant with its soft law recommendation. The FATF is said
to be creating global administrative law because international law is not only made by
representatives of States but is also made by international civil servants that work with
domestic agencies.”?® Thus, the mechanisms that cause consequences for non-compliance
with soft law norms such as the FATF Recommendation (2012), are accountability
mechanisms for global administrative law. So, the accountability for global administrative
law that is achieved under the FATF is complementary to the legal accountability
mechanisms for relevant normative rules such as the UNCAC (2003). In other words, the
FATF Recommendations (2012) and the UNCAC (2003) have asked States to implement
AML mechanisms, and therefore, their accountability processes are useful for the furtherance
of this objective. Moreover, in Article 14 (4) of the UNCAC (2003) and Article 7 (3) of
UNCTOC (2000), States are called upon to make use of the initiatives of international AML
bodies. Consequently, the FATF’s status as an international AML body has made country’s
compliance with its Recommendations to be a proof that they are compliant with Article 14
(4) of the UNCAC (2003) and Article 7 (3) of UNCTOC (2000). Therefore, the FATF’s
accountability process is helping to publicize and enhance compliance with the provisions of
these international formal rules.

The essential nature of the FATFs role, as an accountability mechanism that is enhancing
countries’ compliance with the provisions of these rules, is not obvious because States can
achieve legal accountability through some domestic courts and 1CJ.7?¢ Certainly, in some
countries that have ratified the UNCAC, there is an expectation that legal accountability
mechanisms, such as courts, should be and are appropriate enforcers of their international
obligations under the treaty.”?” Yet, in Nigerian for instance, the UNCAC has been ratified
but the section 12 (1) of the Constitution of Federal Republic of Nigeria (CFRN) 1999 has
provided that treaties can only have legal effect when they are transposed into national law by
the legislative arm of government. Therefore, the use of legal accountability through its

725 James Thuo Gathii, ‘The Financial Action Task Force and Global Administrative Law’ (2010) Journal of the
Professional Lawyer 201
<https://heinonline.org/HOL/AuthorProfile?base=js&search_name=Gathii,%20James%20Thuo&1==16516316
95> accessed 17 May 2021.

726 The ICJ has power to give rulings that are binding on States, with no possibility of appeal. See, Anthony
Deutsch, ‘Explainer: Highest U.N. Court Can Tell States What to Do - But Not Enforce’ (Reuters, 23 January
2020) <https://www.reuters.com/article/us-myanmar-rohingya-world-court-explaine-idUSKBN1ZM1HP>
accessed 29 May 2021.

721 For analysis of the role of domestic courts as enforcers of international treaties see, Odile Ammann,
Domestic Courts and the Interpretation of International Law: Methods and Reasoning Based on the Swiss
Example (Brill 2019) 137-140.
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domestic courts to foster Nigeria’s compliance with the provisions of the UNCAC (2003) is
limited because Nigeria has not enacted any law that fully domesticates the treaty.’®
Accordingly, the Nigerian context is an example of how legal accountability for the country’s
compliance with provisions of the UNCAC (2003) through its domestic courts can be
impacted by domestic law. Furthermore, the I1CJ is a source of legal accountability that
should incentivize States to comply with the UNCAC. This is because the existence of legal
accountability mechanisms is a reason for countries to comply with the UNCAC (2003). The
potential for proceedings in the ICJ to result in reputational consequences is a reason for
countries to comply with the UNCAC (2003).7%° The use of legal accountability to promote
compliance with provisions of the UNCAC and the UNCTOC (2000) is achievable because
of their dispute resolution provisions.”® Therefore, in theory, legal accountability is a viable
way to facilitate the goal of global compliance with formal rules that are relevant to the
international anti-IFF agenda. In theory, the Nigeria’s need for a more effective anti-1FF
approach to the goal of actualizing the RTD can be facilitated by using the dispute resolution
process of the UNCTOC (2000) and the UNCAC (2003).7** The Nigerian government is
allowed to use dispute resolution measures on State parties that are wrongly interpreting or
applying the provisions of the UNCTOC (2000) and the UNCAC (2003). If a state party, for
instance, is alleged to have not properly interpreted or applied the AML related articles of the
UNCTOC (2000) and the UNCAC (2003), the Nigerian government is allowed to initiate the
applicable dispute resolution measures. The implication of this approach is that to facilitate
legal accountability for countries” compliance with the provisions of UNCAC (2003), the
Nigerian government will have to address its discontent by initiating the dispute resolution
measures on the States that are alleged to be non-compliant. It is arguable that it is not ideal
for Nigeria to institute actions against any member state that it sees as not being compliant
with the UNCAC (2003) and the UNCTOC (2000) because of the potential for ICJ
proceedings to be protracted and adversarial. For instance, a UNCTOC (2000) related case

728 |n the influential case of Fawehinmi v Abacha, the Nigerian supreme court pronounced that without
enactment, to incorporate a treaty into Nigerian law, a treaty is not justiciable in Nigerian courts. See, Chief
Gani Fawehinmi v General Sani Abacha and Others [1996] 9 NWLR (Pt 475) 710; and Abacha v. Fawehinmi
(2000) 6 NWLR (Pt 660) 228.; See also, Amazu A. Asouzu, International Commercial Arbitration and African
States: Practice, Participation and Institutional Development (Cambridge University Press 2001)

206.

729 Deutsch has referred to the potential for a States international reputation to be hurt by the court’s rulings.
See, Deutsch (n 726).

730 This means that the option of using the dispute resolution procedures of the UNCTOC (2000) and the
UNCAC (2003) is, in theory, a viable way to facilitate the goal of global compliance with the provisions that are
relevant to the international anti-IFF agenda. The dispute resolution process is provided for in Article 35 (2) of
UNCTOC (2000) and Article 66 (2) of the UNCAC (2003).

731 By commencing the dispute resolution process in Article 35 (2) of UNCTOC (2000) and Article 66 (2) of the
UNCAC (2003).
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that was decided by the ICJ, and was between Equatorial Guinea and France was contentious
and it lasted for over 4 years.”*? Moreover, Nigeria’s right to institute 1CJ proceedings for any
alleged non-compliance with the UNCAC (2003) or the UNCTOC (2000) is limited because
member States are allowed to declare that they do not consider themselves to be bound by the
extant settlement of dispute provisions. In both the UNCTOC (2000) and UNCAC (2003) a
total of 43 States Parties have registered reservations that establish their intention not to be
bound by the dispute settlement provisions of these treaty instruments.”® In other words,
several States Parties have registered reservations that are intended to preclude or limit the
use of arbitration and the ICJ to settle all disputes, arising from the interpretation or
application of the UNCTOC (2000) and the UNCAC (2003). These reservations have created
a challenge for a member state that will want to use legal accountability through the 1CJ to
promote compliance with anti-IFF related provisions in the UNCTOC (2000) and UNCAC
(2003).7** This is because the provisions of Article 35 (3) of the UNCTOC (2000) and Article
66 (3) of the UNCAC (2003) have stated that each State Party

may, at the time of signature, ratification, acceptance or approval of or
accession to this Convention, declare that it does not consider itself bound by
paragraph 2 of this article. The other States Parties shall not be bound by
paragraph 2 of this article with respect to any State Party that has made such
a reservation.

Invariably, the member states that have registered a reservation against the dispute resolution
provisions of the UNCTOC (2000) and the UNCAC (2003) have agreed to lose the ability to
initiate or be involved in the applicable legal accountability procedures. Accordingly, the
potential for the 1CJ to be a source of global legal accountability for the UNCAC is limited
because some member states have opted out of being subjected to the provisions on dispute
resolution. Consequently, in the Nigerian context, it is appropriate that the option of legal

732 1CJ, ‘Immunities and Criminal Proceedings (Equatorial Guinea v. France): Overview of The Case’
(International Court of Justice) <https://www.icj-cij.org/en/case/163> accessed 29 May 2021.
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accessed 1 May 2022; and UN, ‘United Nations Convention against Corruption: New York, 31 October 2003’
(UN Treaty Collection, 1 May 2022)
<https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=XVI1I1-12&chapter=18&clang=_en>
accessed 1 May 2022.

734 The request that the relevant initiatives of international organizations are to be used as a guideline for
establishing any domestic frameworks on AML in Article 7 (3) of UNCTOC (2000) and Article 14 (4) of the
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accountability for the provisions of the UNCAC (2003), through domestic courts and the I1CJ,
is augmented by relevant accountability mechanisms for global administrative law.
Therefore, the FATF’s role has a source of accountability for global administrative law has
been an ideal supplement to some legal accountability mechanisms that are to be used to
promote member states’ compliance with the UNCAC (2003). This is because the FATF
accountability is designed to be ongoing, non-adversarial and it is based on soft law rule that
are more responsive to changes in the field of AML than the treaty provisions of the UNCAC
(2003).

4.3 Conclusion

This chapter has identified the relationship between the FATF’s processes and several forms
of accountability. The analysis in this chapter shows how the forms of accountability that
should be associated with the RTD are achieved or supported by the FATF’s processes. The
desk-based analysis on the FATF that has been conducted in this chapter is indicative of its
value as an international source of accountability for countries’ compliance with AML legal
and moral obligations that are relevant to the goal of actualizing the RTD. The FATF’s
ability to actualize accountability for legal obligations in the UNCAC (2003) is essential
because some of the processes of legal accountability for the treaty have been limited by
factors such as the legal independence of Nigeria.”®® Therefore, the analysis in this chapter
has shown that the FATF has effectively actualized one element of Guzman’s theory of
compliance prediction that countries will comply with international law because soft law,
hard law, and customary law can cause reputational consequences. This is because this
chapter has shown that there is reason to see the FATF as a source of consequences for
countries that are not compliant with AML requirements which are in international law.
Furthermore, the chapter has also shown that the accountability function of the FATF is not
undermined because it does not have a principal (or executive superior) and agent (or
employee) relationship with Nigeria or other countries it evaluates.”®® This is because in
many traditional accountability relations, the fora are not principals of the actors that are held
to account. For example, it is observed that courts (in cases of legal accountability) or
professional associations (in cases of professional accountability) are not principals of the
actors that they hold to account.”®’

735 |t is said that legal independence is one of the factors that can affect the effectiveness of accountability
frameworks in some countries. See, Grant and Keohane (n 598) 39.

736 Accountability mechanisms do not have to have this type of relationship. See, ibid 32.

737 Bovens has made this observation also. See, Bovens (n 354) 451.
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In general, this chapter has shown that the FATF is valuable because it is achieving a
multifaceted form of accountability. There are other international organizations that have had
an active part in development cooperation with Nigeria and can achieve a multifaceted form
of accountability. For instance, at the same time, the IMF and the World Bank can exercise
fiscal and supervisory accountability over weak and dependent countries.”3® Chapter 2 of this
Thesis has shown that Nigeria has engaged in development cooperation with the IMF and the
World Bank. Therefore, the Nigerian experience presents an opportunity for an enquiry on
whether the dynamics of cooperation between the FATF and Nigeria is deemed to be positive
or negative. Additionally, countries’ status, the internal regimes of countries and the extent to
which countries are enmeshed in networks of interdependence are factors that can affect
accountability.”® So, there is need to conduct further inquiries on the value of the FATF’s
processes for holding States accountable because of the likelihood that the effectiveness of
some accountability frameworks is affected by factors such as the nature of the country that is
held to account. Accordingly, this Thesis uses secondary and primary research to generate
information on whether the FATF has been an effective source of accountability that can
promote compliance in the Nigerian context. The next chapter will discuss the
methodological framework of the Thesis by introducing research philosophies and the
qualitative research methodology. It provides information on the selected mix-method, the
data collection approach with semi-structured interviews, and explanations about the data

analysis.

Chapter Five: Research Design and Methodology

5.1 Introduction

The analysis in chapter 4 above has shown that the FATF is valuable to the discuss on the
Nigerian and international objective of actualizing the RTD because its activities promote
some of the forms of accountability that encourage compliance with anti-IFF related
provisions of UNCAC (2003). Consequently, this Thesis looks at the value of the FATF as
mechanism that promotes RTD from an empirical standpoint. Herein, an empirical study to

further understand the extent to which the FATF’s activities, such as the ME process, have

738 Grant and Keohane (n 598) 39.

739 |t was extraordinarily difficult even for the great powers, acting through the UN Security Council, to hold
Saddam Hussein’s Iraq accountable for its weapons of mass destruction, and in 1998 Iraq expelled the UN
inspectors from the country. See, ibid.
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been effective and ideal mechanisms for promoting RTD related accountability which is
articulated in chapters 6,7 and 8 of this work. Therefore, this chapter is designed to explain
the methodology used in conducting an empirical study on the value that the FATF’s work
has had on the goal of actualizing RTD from the Nigerian perspective. This chapter describes
the methodology that underlies the Thesis and tools that were used to answer the research
questions to solve the research problem. The research methodology is the totality of the
research methods and the underlying logic behind the methods that are used to conduct
research.”#® The research methods should be understood as all those methods or techniques
that are used for conducting the research operations.”** The chosen methodology guides the
researcher’s understanding of the phenomenon that is investigated, and it influences the way
data are collected and collated. The methodology is therefore a vital part of the research

project.

This chapter starts with a short overview on research philosophies and reflections on the
methodology, followed by the introduction of the mixed-method approach, the evaluative

design and data collection, and analysis methods.

5.2 Research Philosophies and Methodological Reflections

The study focuses on the use of the FATF as an accountability mechanism for facilitating
global cooperation for the RTD policy of anti-IFF. In doing so, the study evaluates the FATF
accountability framework as a mechanism that is relevant to the UN approach to achieving
global development. This is because as a result of UN mandated activities that are related to
its goal of actualizing the RTD, the global community has pledged to implement the FATF
Recommendations 2012.74? As an endeavor in legal scholarship, this Thesis uses the socio-
legal approach which is also known as law in context.”® This approach is different from
doctrinal research which is also referred to as black-letter law research or the technocentric’
approach to the study of law. In the doctrinal research tradition, the focus is exclusively on
traditional legal materials such as court judgments, and the techniques required to interpret

740 C. R. Kothari, Research Methodology: Methods and Techniques (New Age International 2004) 8.

741 jbid 7 - 8.

742 The AAAA 2015 is the activity referred to here. Note that the AAAA 2015 was organized at the behest of the
UNGA. See, UNGA Res 68/204 (14 January 2014) UN Doc A/RES/68/204 para 43.; For analysis of how the
AAAA 2015 is related to the RTD, see the rationale section in chapter 1 of this thesis.

743 Fiona Cownie and Anthony Bradney, ‘Socio-Legal Studies: A Challenge to The Doctrinal Approach’ in
Dawn Watkins and Mandy Burton (eds), Research Methods in Law (Routledge 2018) 41.
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them.”* Although some doctrinal analysis is conducted herein, for the purpose of, for
instance, giving a rationale to the study in this Thesis, the research conducted here is a socio-
legal one. This is because the objective of this Thesis is unlike that of doctrinal research
where the legal system and its categories and concepts are the conceptual and theoretical
framework that is used by the researcher.”® As elucidated by Westerman,

the legal system itself provides the concepts required in order to study a
certain legal or social development. That means that the law is not only the
object of research, but also the theoretical perspective from which that
object is studied. ...the legal doctrinal researcher ... does not set out to
understand the legal system, but his energy is primarily directed to give
sense and to order new cases or developments.

To think of doctrinal research in this way means that its practitioners are not thought to be
interested in understanding, for instance, the nature of duties of care in the same way as a
political scientist is interested in explaining the origin and political context of relevant
rules.”® Rather, the doctrinal researcher is primarily interested in the question of how, for
instance, a new rule that imposes some duties of care can be reconciled with other parts of the
system. An example of how a new rule is reconciled with other parts of the legal system is to
look at how penal or administrative sanctions, and so on, can be used for enforcement
purposes.’’ Thus, the doctrinal researcher is interested in identifying the meaning and pattern
that can be associated with the object of their enquiry.”#® The doctrinal researcher that has
located or identified the law or rule is then interested in progressing to the point of effective

744 ibid 40.; Note that most of the time, the techniques such as inductive reasoning, which are used to interpret
traditional legal material involves the reference to legal principles. This is because legal principles guide legal
reasoning by legal officials, but they also serve as points of explanation in legal research. Note also that legal
doctrines are considered by some, such as Mackor, as a tool for legal explanations and not just for legal
justifications. See, Pauline Westerman, ‘Open or Autonomous? The Debate on Legal Methodology as a
Reflection of the Debate on Law’, in Mark Van Hoecke (eds), Methodologies of Legal Research: Which Kind of
Method for What Kind of Discipline? (Hart Publishing 2011) 93 and Paul Chynoweth, ‘Legal research’ in
Andrew Knight and Les Ruddock (eds), Advanced Research Methods in the Built Environment (Blackwell
Publishing 2008) 32-34.; Also see generally, Anne Mackor, ‘Explanatory Non-Normative Legal Doctrine.
Taking the Distinction between Theoretical and Practical Reason Seriously’, in Mark Van Hoecke (eds),
Methodologies of Legal Research: Which Kind of Method for What Kind of Discipline? (Hart Publishing 2011).
745 Westerman (n 744) 90.

746 Or in the same way as a philosopher is interested in the nature of duty of care in new rules that are created to
impose duties of care.

747 In this instance, the interest of the doctrinal researcher is in whether the new rule should be enforced by penal
or by administrative sanctions, and so on. See, Westerman (n 744) 91.

748 Terry Hutchinson, ‘Doctrinal research: Researching the jury’ in Dawn Watkins and Mandy Burton (eds),
Research Methods in Law (Routledge 2018) 19.
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analysis.”® The goal of the doctrinal researcher is to fit the object of their enquiry into an
existing legal framework so that an arguably correct and complete statement of the law on the
matter in hand can be established from critical analysis.”® Therefore, after positioning the
situation or object of enquiry in the legal framework, thereafter an arguably correct and
complete statement of the law is established by analyzing the relevant segment of the law in
the context of its position within a larger system of law.”! This is why Hutchinson and
Duncan have pointed out that this act of situating the object of analysis within a legal
framework is the reason why legal reasoning is usually deductive.”? This is because in
doctrinal research, the usual goal is to use the general rule that is gotten from the legal
framework to analyze the object of the study. Therefore, as Westerman has explained in his
analysis on the dichotomy in legal research, it is important that in a doctrinal study the legal
system is the source of the general rules which are used in conducting analysis. Westerman
notes that the analysis of the object of an enquiry in doctrinal research must be based on
theoretical frameworks which are provided by the legal system as opposed to the use of
external theories.” In other words, the theoretical framework is one of the ways to
differentiate between a doctrinal and non-doctrinal legal research. This Thesis is largely
based on non-doctrinal legal research. Further explanation to the above is provided in the
next section.

5.2.1 Non-Doctrinal Legal Research

The use of theoretical framework to differentiate between doctrinal and non-doctrinal legal
research is beneficial because in the former, the theory used should belong to the legal
system, while in the latter, the theory must be external. When there is a use of theory that has
taken its vantage point from the legal system, the ensuing study possesses one of the qualities
of the doctrinal tradition. So, for research in the non-doctrinal legal tradition, the applicable

theories to be used are the ones that are provided by non-legal disciplines which involve

9 |t is said that before analyzing the law the researcher must first locate it. See, Terry Hutchinson and Nigel
Duncan ‘Defining and Describing What We Do: Doctrinal Legal Research’ (2012) 17(1) Deakin Law Review
110 <https://ojs.deakin.edu.au/index.php/dir/article/viewfile/70/75> accessed 5 June 2017.

750 This is because, as Hutchinson notes, ‘one of the basic claims of or assumptions of the black-letter tradition
is that legal doctrine possesses logical coherence’ or an underlying rationale. See, Hutchinson (n 748) 13 and
19; citing Julie Mason and Michael Salter, Writing Law Dissertations: An Introduction and Guide to the
Conduct of Legal Research (Longman 2007) 68 and 75.; Note that doctrine has been defined as ‘a synthesis of
rules, principles, norms, interpretive guidelines and values’, which ‘explains, makes coherent or justifies a
segment of the law as part of a larger system of law’. See, Trischa Mann (ed), Australian Law Dictionary (1st
edn, Oxford University Press 2010) 197.

51 Hutchinson (n 748) 13.

752 Hutchinson and Duncan (n 749) 111.

753 Westerman (n 744) 94.
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studying the law. In explaining the relationship between legal research and research with
external theories, Westerman notes that the study of law in non-legal disciplines is described
as legal science or the empirical legal science.”* Westerman notes also that, although, this
demarcation between legal science and the doctrinal tradition is essential for understanding
what lawyers do, it is not a rigid dichotomy that cannot be relaxed.”> On the contrary, legal
theorists and scholars have relaxed the dichotomy of legal science and doctrinal tradition
because of the criticisms of the separation of law as an autonomous system that is to be
differentiated from morals, politics or other non-legal disciplines.”*® The above criticisms of
the separation of legal science from the doctrinal tradition, such as how the study of law as an
autonomous system is the cause of a lack of practical orientation in legal scholarship, has led
to the support for studies that connect the legal world to the non-legal world.”" The need to
move legal scholarship from a purely doctrinal tradition to an exercise in understanding legal
phenomenon by adopting a critical and, above all, empirical attitude towards rules has led to
more support for studies that do not separate the legal world from the non-legal world.”>8
Hence, there is a lot of support for socio-legal studies, where the objective is to understand
the context in which a rule is established and administered in a society.”® It is this socio-legal
approach to law that is adopted in this Thesis. Herein too, there is a focus on the rational
choice theory (RCT) of international law that was developed by Guzman. The Thesis uses
Guzman’s RCT of international law to critique the FATF’s ability to ensure the global
cooperation against IFFs from a Nigerian’s perspective. In this Thesis, the use of Guzman’s
RCT of international law is applied in line with the principles of socio-legal research. In
effect, the Thesis is using a theory which was developed for the purpose of studying law as a
social phenomenon.”® In other words, this Thesis adopts a socio-legal approach in
investigating the effect of soft law in the FATF framework as a social phenomenon that is
relevant to the international community’s goal of actualizing the RTD by achieving global
cooperation against IFF. The social nature of international relations is a core influence on

Guzman’s RCT of international law.75!

Therefore by adopting Guzman’s RCT of
international law, this Thesis is adopting a non-doctrinal research of law approach to the

analysis of the FATF as a global administrative law mechanism. From a Nigerian’s

754 ibid 94.

55 ibid.

756 jbid 101-110.

7 ibid 108-110.

758 jbid 108.

759 ibid; and Cownie and Bradney (n 743) 41.

760 Niels Petersen, ‘How Rational is International Law?’ (2009) 20(4) The European Journal of International
Law 1249 <https://academic.oup.com/ejil/article/20/4/1247/530757?login=true> accessed 12 March 2021.
61 Anthony Carty, ‘Reputation and International Law’ (2009) 10(2) Melbourne Journal of International Law
692 <https://law.unimelb.edu.au/__data/assets/pdf_file/0004/1686208/Carty.pdf> accessed 12 March 2021.
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perspective, the goal in this Thesis is to look at the social realities and context in which the
relevant FATF anti-IFF Recommendations are operating in.”®?

The technique for conducting the socio-legal study for this thesis, is an important
consideration which is influenced by the guiding philosophy that is adopted herein. In
general, the philosophy or a set of basic beliefs that guides this research is its paradigm. This
research paradigm is, according to Collins and Stockton, the net that captures the
combination of epistemology (nature of knowledge), ontology (nature of reality), and
methodology (techniques for inquiry and examining practice).” It is inherently reflective of
a researcher’s beliefs about the world.”®* Consequently, the research paradigm has been
defined by Guba and Lincoln as a basic set of beliefs or worldview that guides research
action or an investigation.”®® Denzin and Lincoln have also defined paradigms as human
constructions which deal with principles or the ultimates that describe the worldview of the
researcher as an interpretive-bricoleur.”®® In their description of paradigm, Denzin and
Lincoln have also referenced the term bricoleur, which is a metaphor often used to describe a
fluid approach to research that might consist of using or doing several different things.’®’
According to Denzin and Lincoln’s explanation, the paradigm involves the principles that
define the worldview of researchers as they conduct interpretation by using all the relevant
tools available to them.”®® For a scholar that is within the doctrinal tradition, the aim of
analysis is to answer relevant question such as: ‘what is the law in a particular situation?’76°
The analysis is accomplished through the use of techniques such as open texture of rules,
analogical and deductive reasoning that allow for available body of legal rules to be put into

762 As Deplano notes, non-doctrinal methods are tools to examine the social reality in which law, including
international law, operates. See, Rossana Deplano, ‘Introduction’, in Rossana Deplano (eds), Pluralising
International Legal Scholarship: The Promise and Perils of Non-Doctrinal Research Methods (Edward Elgar
2019) 10.

763 Christopher Collins and Carrie Stockton, ‘The Central Role of Theory in Qualitative’ (2018) 17(1)
International Journal of Qualitative Methods 2
<https://journals.sagepub.com/doi/full/10.1177/1609406918797475> accessed 20 March 2021.; For analysis of
epistemology, ontology, and methodology see, Charles Kivunja and Ahmed Bawa Kuyini, ‘Understanding and
Applying Research Paradigms in Educational Contexts’ (2017) 6(5) International Journal of Higher Education
27-29 <https://www.sciedu.ca/journal/index.php/ijhe/article/view/12169> accessed 20 March 2021.

784 Kivunja and Kuyini (n 763) 26; citing Patti Lather ‘Research as Praxis’ (1986) 56(3) Harvard Educational
Review 257-277.

765 ibid; citing Egon Guba and Yvonna Lincoln, ‘Competing Paradigms in Qualitative Research’ in Norman
Denzin and Yvonna Lincoln (eds), Handbook of qualitative research (Sage 1994).

766 Norman Denzin and Yvonna Lincoln, ‘Paradigms and Perspectives in Contention” in Norman Denzin and
Yvonna Lincoln (eds), Handbook of qualitative research (Sage 2011) 91.

787 Norman K. Denzin and Yvonna S. Lincoln have pointed out that there are many kinds of bricoleurs, for
example, interpretive, narrative, theoretical, political, and methodological. See, David Wicks, ‘Bricoleur’,
Encyclopedia of Case Study Research (2010) 60.

768 Norman Denzin and Yvonna Lincoln, ‘Introduction: The Discipline and Practice of Qualitative Research’ in
Norman Denzin and Yvonna Lincoln (eds), Handbook of qualitative research (Sage 2018) 12.

769 Chynoweth (n 744) 32.
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coherent patterns (or doctrines) and also be applied to new factual situations in an apparently
logical and consistent manner.”’® Within the common law jurisdictions, the legal rules are to
be found in statutes and decided cases (the sources of law). These legal rules cannot, on their
own, provide a complete statement of the law in any given situation. This can only be
ascertained by applying the relevant legal rules to the particular facts of the situation under
consideration. Therefore, it has been observed that the dominant paradigm in legal
scholarship

revolves around the verbal manipulation of the available sources of law, in
the belief that the answer to most legal problems can be found in the
underlying logic and structure of the rules if only this can be discovered.’"*

This paradigm is usually described as ‘legal formalism.’’"? It is a paradigm that fits within the
doctrinal tradition which allows for legal rules to be fit into coherent patterns (or doctrines)
and applied to new factual situations in an apparently logical and consistent manner. This
paradigm is useful for doctrinal analysis that seeks to answer the question of whether or not a
legal rule should be enforced by penal or by administrative sanctions, and so on. This legal
formalism paradigm is also useful if an understanding of phenomenon is not required to
answer the question of whether or not the legal rules should be enforced by penal or by
administrative sanctions. However, if legal analysis is to go beyond simply using the
underlying logic and structure of the rules to make conclusions about the propriety of
enforcement mechanisms, then there is need for some understanding of relevant
phenomena.””® In order to have a holistic analysis, a reference to the historical or social
context behind the use of enforcement mechanisms is an appropriate approach to explaining
the legal issues that are being considered. Consequently, it is noted herein that in practice,
some scholars who are considered to be within the doctrinal tradition have been observed to
having made reference to other external factors alongside their quest for answers which are
consistent with the existing body of rules.”’* For example, an uncertain or ambiguous legal
ruling can often be more easily interpreted when viewed in its proper historical or social
context, or when the interpreter has an adequate understanding of the industry or technology

70 ibid 32-34.

71 ibid 34.

772 ibid; citing Kenneth J. Vandevelde, Thinking Like a Lawyer: An Introduction to Legal Reasoning (Westview
Press 1996).

773 As Westerman observes, legal scholars lack interest in understanding phenomena. Therefore, Westerman
postulates that this this lack of interest is, in her opinion, indicative of the general feeling that an understanding
of the phenomenon is not necessary for arriving at a coherent order. See, Westerman (n 744) 91.

774 Chynoweth (n 744) 30.
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to which it relates. From the point of view of this Thesis, an appropriate example is in
situations where the enforcement of a legal rule by a particular mechanism is explained by
looking at the historical or social context. This merging of research traditions is why it has
been observed that interdisciplinary research is likely to be used by scholars working within
the socio-legal and doctrinal traditions, and it would not necessarily be immediately
identified as socio-legal by all its readers.””® Therefore, this thesis is an inquiry into law as a
social entity.”’® This is because when countries, including Nigeria, are adopting the AML
initiatives of organizations such as the FATF, they are fulfilling the requirements of Article
14 (4) of the UNCAC (2003). Therefore, an enquiry on compliance with the FATF
Recommendations (2012) is one of the ways to show that Article 14 (4) of the UNCAC
(2003) is being complied with.””” Another perspective is that the status and characteristic of
the FATF Recommendations (2012) are helping to make Article 14 (4) of the UNCAC
(2003) an effective treaty provision. In Guzman’s RCT of compliance, which is the
theoretical lens for this study, soft law mechanisms such as the FATF are seen as
mechanisms that are helping the international legal system to influence the behavior of
States.”’® As Guzman has noted from a rational choice perspective, it is problematic to
consider soft law mechanisms as irrelevant to countries’ compliance because they are not
binding under traditional international law principles. Guzman also observed that from a
rational choice perspective, the binary notion of whether or not an agreement is binding is
problematic. He elaborates on his conclusion about the importance of binding agreements in
international law by noting that

States enter into agreements—whether treaties or soft law—to enhance
cooperation. Both forms of agreement facilitate cooperation among states
because they impose some form of cost (reputation, reciprocity, retaliation)
on states that fail to comply. The choice between soft law and treaties
represents just one of the ways states adjust the magnitude of those costs.””®

775 Cownie and Bradney (n 743) 60.

776 In other words, the epistemological nature of the research that is conducted for the purpose of this thesis, is
about an external inquiry into law as a social entity. See, Chynoweth (n 744) 30.

77 Chynoweth has observed that an example of an external enquiry into the law as a social entity is an
examination on whether a law is being complied with. See, ibid 30.

778 Guzman (n 15) 9.

79 ibid 160.
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This is the reason why the traditional distinction between soft law and treaties is not accepted
in Guzman’s RCT of compliance with international law.”® Under Guzman’s RCT of
compliance with international law, soft law instruments are seen as mechanisms that allow
States, as unitary actors, to avoid an obligation while remaining in compliance with the
precise language of an agreement.”®! In essence, through Guzman’s RCT of compliance with
international law, the FATF and FSRBs members, including Nigeria, are seen in this study as
unitary actors that have agreed to comply with the soft law norms of the FATF
Recommendations, 2012. In other words, the non-binding agreement to implement the FATF
Recommendations of 2012 is viewed in this Thesis as an act that is intended to enhance
cooperation for RTD related policies such as anti-corruption and anti-1FF. Therefore, for this
work, the implication of Guzman’s RCT of compliance is that it forms the basis on which the
FATF is being evaluated as a mechanism that is promoting compliance with Article 14 (4) of
the UNCAC (2003). Accordingly, the FATF is evaluated as a mechanism used in Nigeria as
one of the unitary actors involved in a global cooperation against IFF. The notion that the
FATF is facilitating a global cooperation against IFF and consequently the RTD is being
investigated to make conclusions on whether the FATF is effectively influencing compliance
with Article 14 (4) of the UNCAC (2003) and helping to fulfill Nigeria’s request for global
cooperation for its development.

5.2.1.1 Pragmatic Paradigm

It is due to the goal of looking into law as a social entity that a pragmatic paradigm is adopted

in this Thesis. This does not mean that the assumptions and techniques of other social science

780 ibid 25-69.

81 To view States as unitary actors means that they are being seen as a single entity in their dealings with the
outside world (or other States). Note that the presumption of a rationality behavior derived from national unity
at the international level is present in the views expressed by various theoretical currents of International
Relations. For example, the neorealism, as expressed by Mearsheimer, is based on some premises about the
international system and the behavior of states, being among them the rational nature and the quest for survival
as the basic objective of any state. Thus, neorealism considers that states — understood as organized political
communities — behave at the international level in a consistent and unitary way (either because subnational
actors are united around a supposed “national interest”; because only a limited group has access to the means of
international action; or for any other reason that can be theorized), being the perpetuation of their state the
ultimate goal of all actors. See, Douglas H. Novelli, ‘Rationalism in International Relations: Concepts,
Theoretical Limits and Criticism’ (2018) 9(1) Revista InterA¢ao 124
<https://core.ac.uk/download/pdf/231211797.pdf> accessed 20 April 2021.; Note also that the primary focus of
international relations theory has been on the behavior of countries, rather than of individuals or nonstate actors
such as international organizations. Often this requires an assumption that the country, or state, behaves as a
unitary rational actor. Although this assumption is often sharply challenged, heads of state typically speak in the
name of their countries, so information about their pronouncements and actions may be treated as information
about the country itself. Country-level information, however, includes much more, notably about the economic,
political, and social characteristics and institutions of the country. see, Bruce Russett, ‘International Relations’,
Encyclopedia of Social Measurement (2005) 346
<https://www.sciencedirect.com/science/article/pii/B0123693985002826> accessed 20 April 2021.
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related research philosophies such as the interpretivist, critical or transformative and
positivist paradigm are entirely rejected.”® On the contrary, the assumptions and techniques
of other social science related research philosophies are not entirely rejected because the
pragmatic paradigm allows its practitioners to borrow elements from any of them.’® This is
because the practitioners of the pragmatic paradigm are not dogmatic about the practice of
separating qualitative from quantitative methods due to the differences in their underlying
philosophies. In order to understand this willingness to merge different types of research by
the pragmatists, it is important to note that the use of qualitative methods is observed to have
stemmed from the interpretivist/constructivist paradigm.”® On the other hand, the use of
quantitative methods is observed to have stemmed from the positivist paradigm.’® It is
because of the criticisms of the assumptions of interpretivist and positivist paradigm by
philosophers such as Tashakkori and Teddlie that the pragmatic paradigm was developed. 8
The creation of the pragmatic paradigm was as the result of the work of philosophers who
argued that

it was not possible to access the ‘truth’ about the real world solely by virtue
of a single scientific method as advocated by the Positivist paradigm, nor was
it possible to determine social reality as constructed under the Interpretivist
paradigm. For them, a mono-paradigmatic orientation of research was not
good enough. Rather, these philosophers argued that what was needed was a
worldview which would provide methods of research that are seen to be most
appropriate for studying the phenomenon at hand.”®’

Therefore, the pragmatic paradigm has developed as a social science related philosophy that
allows its practitioners to adopt the mixed method approach to research.”® The pragmatic

82 For analysis of other social science related research paradigms, see Piergiorgio Corbetta, Social Research:
Theory, Methods and Techniques (SAGE 2003) 8-28.

783 Kivunja and Kuyini (n 763) 30.

84 Jessica T. DeCuir-Gunby, ‘Mixed Methods Research in the Social Sciences’ in Jason Osborne (ed), Best
Practices in Quantitative Methods (SAGE 2008) 127.

785 jbid.; Note that terms such as neopositivism and postpositivism are terms used to denote the approach that
dominated the discourse on the positivist paradigm in certain period. See, Corbetta (n 782) 17.

786 Kivunja and Kuyini (n 763) 35.

87 ibid.

88 Donna Mertens, Research and evaluation in education and psychology: integrating diversity with
quantitative, qualitative, and mixed methods (SAGE 2010) 35-36 and 476; Jorge Revez and Leonor Calvao
Borges, ‘Pragmatic Paradigm in Information Science Research: A Literature Review’ (2018) 7 Qualitative and
Quantitative Methods in Libraries 583 <http://www.qgml.net/index.php/qgml/article/view/504/497>
accessed 12 March 2021; and David L. Morgan, ‘Paradigms Lost and Pragmatism Regained: Methodological
Implications of Combining Qualitative and Quantitative Methods’ (2007) 1(48) Journal of Mixed Methods
Research 70
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paradigm is not the only research philosophy that has been associated with mixed method
research. Another research philosophy that allows its practitioners to use the mixed method is
the transformative/emancipatory paradigm.’®® In explaining the approach of the
transformative/emancipatory paradigm, DeCuir—Gunby describes it as a philosophy that is an
extension of the interpretivist/constructivist paradigm.”® The transformative/emancipatory
paradigm is a philosophical framework that allows researchers with a relevant scholarly
traditions, such as feminism studies and indigenous research, to address politics in research
by confronting social oppression at whatever levels it occurs.”! This paradigm therefore
allows researchers to consciously and explicitly position themselves side by side with the less
powerful, in a joint effort, to bring about social transformation. In other words, the paradigm
in question assumes an epistemology in which the researcher interacts with the participants in
a transactional manner.”? This is why the transformative/emancipatory paradigm is usually
associated with participatory and action research.”® Researchers that adopt
transformative/emancipatory paradigm are making or using their research to confront social
oppression and improve the social justice in the situation that is being investigated.”*
Therefore, the goal of this Thesis is closely related to the objective of researchers who are
using the transformative/emancipatory paradigm. However, in this Thesis, the enquiry is on
the effectiveness of the FATF in its capacity as an instrument that is relevant for improving
the development situation of Nigerians. The use of participatory research methods to confront
the issues that are responsible for the development situation of Nigeria is not the primary

consideration in this Thesis. Consequently, the use of mixed method in this Thesis is based

<https://www.dedoose.com/publications/paradigms%20lost%20and%20pragmatism%?20regained%20methodol
ogical%20implications%200f%20combining%20qualitative%20and%20quantitative%20methods.pdf>
accessed 12 March 2021.

89 Mertens (n 788) 35.

790 DeCuir-Gunby (n 784) 127.

81 For more analysis and reference to relevant examples, see Mertens (n 788) 21, 25 and 29.

792 Kivunja and Kuyini (n 763) 35.

793 See, ibid.; In participatory research and action research, the researcher works with the people who are part of
the situation that is being investigated, to achieve the goals of the research. For more explanation on action
research and participatory research, see L. David Brown and Rajesh Tandon, ‘Ideology and Political Economy
in Inquiry: Action Research and Participatory Research’ (1983) 19 Journal of Applied Behavioral Science 277-
280 <https://journals.sagepub.com/doi/10.1177/002188638301900306> accessed 12 March 2021.; Note that
some people refer to action research as participatory action research (PAR). Furthermore, it is observed that in
most of its forms, action research is participative (among other reasons, change is usually easier to achieve when
those affected by the change are involved) and qualitative. However, participatory research and action research
have a distinct origin. See, Michel Thiollent, ‘Action Research and Participatory Research: An Overview’
(2011) 7(2) International Journal of Action Research 161
<https://www.ssoar.info/ssoar/handle/document/41407> accessed 12 March 2021.; See also, Elizabeth Koshy,
Heather Waterman and Valsa Koshy, Action Research in Healthcare (SAGE 2010) 1; and Bob Dick, ‘Action
research: action and research’ in Shankar Sankaran and others (eds), Effective Change Management Using
Action Learning and Action Research: Concepts, Frameworks, Processes, Applications (Southern Cross
University Press 2001) 21.

794 Kivunja and Kuyini (n 763) 35.

163



on the assumptions of its pragmatic paradigm. This means that in this Thesis, the
epistemology of research which is defined as the way we know what truth or reality is, is in
accordance with the pragmatic approach to research.”®® In other words, the pragmatist
researcher’s discretion to conduct research in ways that they deem appropriate and to utilize
the results in ways that can bring about positive consequences within their value system is
used in this Thesis.”® The subsequent sections of this chapter will elaborate on the way the
research for this thesis was conducted.

5.3 Research Design

As has been alluded to in the preceding section of this chapter, a mixed method research was
conducted for the purpose of this Thesis. The term ‘mixed methods research’ is defined as the
class of research where the researcher mixes or combines quantitative and qualitative
research techniques, methods, approaches, concepts or language into a single study.”” In
most cases, mixed methods research is associated with pragmatist paradigm. So, it is
important to note that the mixed method approach of pragmatist researchers has been
criticized and lauded by some scholars. For instance, Denzin disagrees with the pragmatists
mixed methods scholars’ assertions that no incompatibility between quantitative and
qualitative methods exist at either the level of practice or that of epistemology.’® Denzin
states that it is a mistake to forget the paradigm, epistemological, and methodological
differences between and within quantitative and qualitative frameworks. Denzin claims that
the differences between qualitative and quantitative research are important; and that mixed
method research has provided few strategies for assessing the interpretive, and contextual
levels of experience, where meaning is created. Apart from these claims, Denzin, does very
little to elaborate on why the mixed method approach of pragmatists should be abandoned.

Arguably, Denzin criticism is indicative of how the contention about mixed methods is a

95 To put it differently, epistemology refers to how we come to know something. It has also been described as
nature of knowledge and justification. See, ibid 34; and Musiliu Okesina, ‘A Critical Review of the Relationship
between Paradigm, Methodology, Design and Method in Research’ (2020) 10(3) The International Organization
of Scientific Research Journal of Research and Method in Education 59 <https://iosrjournals.org/iosr-
jrme/papers/Vol-10%201ssue-3/Series-1/K1003015768.pdf> accessed 12 March 2021.

7% Abbas Tashakkori and Charles Teddlie, Mixed methodology (SAGE 1998) 30.; Note that in the approach of
the pragmatic paradigm, the appropriateness of a method, with its implied relationship between the researcher
and the researched, is judged by determining whether the purpose of the research is achieved. See, Spencer J.
Maxcy, ‘Pragmatic Threads in Mixed Methods Research in the Social Sciences: The Search for Multiple Modes
of inquiry and the End of the Philosophy of Formalism’ in Abbas Tashakkori and Charles Teddlie (eds),
Handbook of Mixed Methods in Social and Behavioral Research (SAGE 2003) 85; and Mertens (n 788) 38.

797 Robert Burke Johnson and Anthony J. Onwuegbuzie, ‘Mixed Methods Research: A Research Paradigm
Whose Time Has Come’ (2004) 33(7) Educational Researcher 17
<https://journals.sagepub.com/doi/10.3102/0013189X033007014> accessed 12 March 2021.

798 Norman K. Denzin, ‘Triangulation 2.0’ (2012) 6(2) Journal of Mixed Methods Research 83-84
<https://journals.sagepub.com/doi/10.1177/1558689812437186> accessed 12 March 2021.
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matter of whether someone agrees or disagrees with the view that quantitative and qualitative
methods can be used in the same research. On one side, you have scholars such as Denvin
who are particularly concerned with the goal of pragmatists and mixed method researchers.
On the other side, some scholars such as Johnson and Onwuegbuzie acknowledge the
weakness of pragmatist mixed method research but they choose to focus on their
usefulness.”® In this Thesis however, the approach is to acknowledge the weaknesses of the
mixed method. Moreover, the value of using mixed methods approach is considered here to
be the best route for getting useful answers. Therefore, in accordance with the advice of
Johnson and Onwuegbuzie, there is herein a conscious effort to be reflexive (by reflecting on
the role of the researcher in the research) and strategic in avoiding the potential consequences
of any potential weaknesses.?° The consequent approach in this Thesis is to be reflexive in
adopting a convergent mixed method. This means that the quantitative and qualitative data
are collected and analyzed separately before a comparison of the results is carried out to see
if the findings confirm or disconfirm each other.8? Consequently, in this Thesis, reflexivity
in the research process and the collection of data are achieved by acknowledging when a
question and idea, identified in the quantitative component, are addressed in the qualitative
section.8%2 As part of the goal of identifying the thinking which has led to the research design
for this Thesis, the subsequent section in this chapter will cover the specific qualitative and

quantitative methods that have been used herein.

5.3.1 Evaluative Design

The study for this Thesis is based on the mixed method approach, and data is generated from
primary and secondary sources using questionnaire and interview method. Opinion from
experts in AML and development related sectors in Nigeria are sourced through
questionnaires and in-depth interviews. Furthermore, an evaluative research tradition guides
the design that is used in this Thesis. Therefore, in adopting the research design for this

799 Johnson and Onwuegbuzie (n 797) 17 and 19.; Note that Johnson and Onwuegbuzie have provided a
comprehensive list of the characteristics, strengths and weaknesses of pragmatism and mixed method research.
They also identify the strengths and weaknesses of quantitative and qualitative research.

800 Johnson and Onwuegbuzie (n 797) 17.; For an explanation of reflexivity see, John W. Creswell and John
David Creswell, Research Design Qualitative, Quantitative, and Mixed Methods Approaches (SAGE 2018) 245,
249, 251-252 and 333.

801 Creswell and Creswell (n 800) 291.

802 Reflexivity means that researchers reflect about their biases, values, and personal background, such as
gender, history, culture, and socioeconomic status, and how this background shapes their interpretations formed
during a study. See, ibid 333.; One of the characteristics of mixed method research is that reflexivity enables
questions and ideas arising from one component to be addressed in the other. Reflexivity increased validity by
expanding the scope or depth of inquiry. See, Janice M. Morse, Julianne Cheek and Lauren Clark, ‘Data-Related
Issues in Qualitatively Driven Mixed-Method Designs: Sampling, Pacing, and Reflexivity’ in Uwe Flick (ed),
The SAGE Handbook of Qualitative Data Collection (SAGE Publications 2018) 568 and 574.
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Thesis, it is noted that evaluative research is integrally related to research methodology.
Evaluative research adopts a very heavy reliance on the techniques, methods and skills of the
research methodology. However, it is acknowledged herein that some scholars now consider
evaluative research to be a self-defined discipline in its own right with its own techniques and
skills.2%3 Accordingly, the objectives of evaluative research are distinct from the objectives of
research methodology which is usually represented in the form of either descriptive study,
correlational study, exploratory research and explanatory research.8* Although there is some
disagreement on whether evaluative research is distinct or a part of research methodology, it,
however, is an important research tool that is used in and outside the field of academic
research.®% It is used in this Thesis because a pragmatic paradigm has been adopted herein.
The pragmatic paradigm seeks to utilise the best approaches to gaining knowledge using
every methodology that helps knowledge discovery.8% Therefore, because this Thesis is
interested in how the FATF accountability framework is important to Nigeria’s compliance
with the global RTD related global cooperation against IFF, the evaluative research tradition
is considered herein to be suitable for this enquiry. To further expatiate on this conclusion
what evaluation research is, is necessary because the term has no universally accepted
definition.87 It has been suggested that a few factors such as potential for difficulty can arise
from an attempt to distinguish evaluative research from other types of educational research.
To define evaluation research is also problematic because the term has been used to represent
activities that have become more disparate over the years to reveal major differences in
underlying assumptions, purposes, procedures, and intended uses. As a result of various
definitions for evaluative research, it is important to identify and follow the core idea of this
type of research. Accordingly, following a review of the relevant definitions of evaluative
research, Kumar has proffered an encompassing definition. Kumar has defined evaluative
research as a process of reviewing an intervention or program in order to make informed
decisions. This process is designed to collect and analyze information in order to answer
research questions. Another similar definition is provided by Kellaghan. The latter defines
evaluation research as a form of disciplined and systematic inquiry that is carried out to arrive
at an assessment or appraisal of an object, program, practice, activity, or system with the

803 Ranjit Kumar, Research Methodology: A Step-by-Step Guide for Beginners (Sage 2010) 324.

804 For explanation of types of research, from the perspective of its objectives, see ibid 10-11.

805 1hid 323.; For academic work that uses evaluation research techniques. See, Hasmik Chakaryan, ‘A
Retrospective Program Evaluation of a Domestic Violence Curriculum’ (Ph.D. thesis, University of Toledo
2013)
<https://etd.ohiolink.edu/apexprod/rws_etd/send_file/send?accession=toledo1385044721&disposition=inline>
accessed 20 March 2021.

806 Kivunja and Kuyini (n 763) 36.

807 Thomas Kellaghan, ‘Evaluation Research’, International Encyclopedia of Education (3rd edn, 2010) 150.
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purpose of providing information that will be of use in decision making.8% This definition
takes into consideration the fact that not all evaluation has a research component, and not all
research involves evaluation. Evaluation research is an intersection between two research
evaluations. Incidentally, this intersection is present in this Thesis. To evaluate the FATF’s
role in encouraging compliance with its standards is a core part of the purpose of this Thesis.
This analysis is conducted from a Nigerian’s perspective because Nigeria contributes and
benefits from the global cooperation against IFF. An evaluation is generally conducted
around either outputs or outcomes of a service, and also on the process by which it is
delivered.®®® The outputs are the direct products of a program’s activities and are usually
measured in terms of volume of tasks accomplished. While the outcomes are benefits or
changes in individuals or populations that can be attributed to the inputs of a program. In this
Thesis, the focus of the evaluation is to consider the outcome and process of the FATF
accountability framework.8° Furthermore, one of the philosophical perspectives adopted in
this Thesis is the holistic research or illuminative evaluation.8'! The use of this philosophical
perspective makes the Thesis to fit in with a social-anthropological paradigm that
acknowledges the historical, cultural and social factors in the evaluation of the FATF
accountability framework. The aim of this study is to look at the FATF framework in all of
its aspects: how it operates, how it is influenced by various contexts, how it is applied, how
the persons directly involved view its strengths and weaknesses, and what the experiences
are of those who are affected by it. In summary, by adopting this philosophical perspective,
this Thesis is able to elucidate on a complex array of questions, issues and factors, and to
identify procedures that give both desirable and undesirable results. So, by using a
holistic/illuminative perspective of evaluation, the goal here is to try to understand issues
relating to the FATF accountability framework from many perspectives. The goal is also to
view the setup of the FATF accountability framework in its totality. Another philosophical
perspective that is adopted in this Thesis is the goal-centered/objective-oriented evaluation.8!?
This philosophical perspective is based on the notion that the success or failure of an
intervention should be based upon the extent of congruence between its objectives and actual
outcomes. Under this perspective, the outcomes are studied to determine the achievement of
objectives, and the congruence between the two is regarded as the sole determinant of the

808 jbid.

809 The majority of evaluations are either outputs or outcomes of a service that is delivered. See, Kumar (n 803)
328.

810 Note that from the perspective of the focus of evaluation there are four types of evaluation: programme/
intervention planning, process/monitoring, impact/outcome and cost—benefit/cost-effectiveness. See, ibid 329.
811 jbid 343.

812 jbid 342.
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success or failure. Accordingly, in this Thesis, the goal of achieving full compliance with the
anti-IFF related AML Recommendations of the FATF are considered. The Thesis uses the
FATF ratings of countries as an outcome of the FATF accountability framework. The FATF
ratings of countries are used because this Thesis is evaluating the FATF framework based on
Guzman’s RCT of international law. The latter considers the FATF accountability framework
to be an intervention that imposes cost on non-complying States. Accordingly, it is assumed
in this Thesis that the FATF ratings of countries are outcomes related to the FATF
accountability framework. These outcomes are assumed to be directly related to a previous
the FATF accountability process or the fact that the countries are complying in preparation
for FATF accountability process. The use of the goal-centered/objective-oriented evaluation
is often criticized because it assesses the effectiveness of a program without explaining the
reasons for its use.8'® Therefore, because the use of the different types of evaluation are not
mutually exclusive, this Thesis use of the holistic/illuminative perspective of evaluation is
useful in ensuring that there is explanation for the effectiveness of the FATF’s accountability

framework.

Although the evaluative research tradition is used here, there are aspects of this Thesis that
are in line with what is known as a descriptive study. This is because a descriptive study aims
to systematically describe a situation, problem, phenomenon, service or programme, or
provide information about realities such as the living conditions of a community, or describe
attitudes towards an issue.?* It could, for example, attempt to describe the type of service
provided by an organisation, the administrative structure of an organisation, the needs of a
community, what it means to go through a divorce, or the attitude of employees to
management.8'® The main purpose of descriptive studies is to describe what is prevalent with
respect to the issue/problem under study.8® Hence, this Thesis can be labelled as a
descriptive study because it has described the FATF member countries’ performance patterns
in the FATF mutual evaluation process. The descriptive part of the Thesis provides
information that is used to evaluate the FATA’s role in promoting global cooperation for
RTD.

813 ibid.

814 Ranjit Kumar, Research Methodology: A Step-by-Step Guide for Beginners (3rd edn, Sage 2011) 10

815 Other examples are the living conditions of aboriginal people in the outback and how a child feels in a house
with domestic violence. See, ibid.

816 ibid.
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In general, by using a mixed method approach, the context of the Nigerian’s experience is
highlighted here, thereby ensuring that this Thesis contributes to knowledge on accountability
for anti-IFF, as a RTD related policy. There is also an analysis of the Nigerian’s experience
with development cooperation in the Thesis. Therefore, using desk-based research, survey
and interview, an evaluative study is conducted in this Thesis. In the next section, the data
collection for the quantitative and qualitative methods that were used to conduct the research
for this Thesis is also explained.

5.4 Data Collection

An inquiry into the FATF’s effectiveness as an accountability mechanism for anti-IFF is
conducted herein. The objective in this Thesis is to make conclusions on the FATF’s role in
encouraging compliance with RTD related anti-1FF policies. In other words, this Thesis looks
at the question of whether a good legal order for anti-IFF policies is achieved through the
existence of the FATF accountability framework. This is because, in general, the objective of
legal researchers is to propose a coherent, meaningful and workable new arrangement.®” A
legal researcher proposes a new arrangement by identifying how a case or rule fits into the
legal system. For instance, a case or rule is associated with a legal framework, before being
reconciled to other parts of the legal system such as penal sanctions and other enforcement
mechanisms.8® This process of proposing a coherent, meaningful and workable new
arrangement by identifying the order in which legal rules or cases exist is why legal research
is described as an act of ordering. Therefore, in this Thesis, an enquiry into why it is
appropriate for the RTD related anti-IFF policies of the FATF to be reconciled to its
accountability framework is conducted. As has been identified in the rationale chapter of this
Thesis, the international community has, under the global partnership for development
agenda of the UN, pledged to implement the FATF Recommendations (2012).8%° This global
adoption of the FATF framework in the global partnership for development agenda of the UN
is the reason for the research and it forms the basis of this Thesis. The goal here is to
consider the propriety of proposing that under the global partnership for development agenda,
the FATF accountability framework has effectively contributed to a coherent, meaningful and

817 Westerman (n 744) 92-93.

818 Here, the interest of the doctrinal researcher is in whether the new rule should be enforced by penal or by
administrative sanctions, and so on. See, ibid 91.

819 |n the rationale chapter, it is noted that in paragraph 24 of the AAAA (2015), the international community
has pledged to identify, assess and act on ML risks, including through effective implementation of the FATF
standards on anti-money laundering/counter-terrorism financing (AML/CTF). This means that through the
AAAA (2015), the international community has made the goal of achieving the implementation of the FATF
standards a part of the global partnership for development agenda.
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workable new global arrangement for the FATF anti-IFF policies. In undertaking the
objective of this Thesis, some non-doctrinal methods are used to examine the social reality in
which the FATF Recommendations (2012) and its accountability framework are operating
in.820 This is necessary because the goal here is to evaluate the effectiveness of the FATF
accountability framework. Hence, there is need to go beyond a purely legal analysis where
there is no need to understand the phenomenon being studied.®?! To make conclusions on the
effectiveness of the FATF accountability framework, there is need to understand the social
reality in which it is operating in. To be specific, the Thesis assesses the FATF as an
instrument of accountability of States for corruption related IFFs. The work identifies the
FATF as a global instrument that was meant to protect the global financial system against
money laundering for which additional Recommendations were added for the purpose of
adopting the fight against terrorism into the FATF framework. Furthermore, the work
assesses the FATF as an accountability mechanism that is more suited to the RTD than other
frameworks that are relevant to corruption related IFFs. It identifies the advantages and
limitations of the FATF mechanisms as is related to the Nigerian context. In addition, some
recommendations are made on how the FATF framework can be adopted as a mechanism for
realizing the external dimension of RTD. This section identifies the data collection process
used in the study. This section starts by provided a concise outline of the research objective.

5.4.1 The Online Survey, Public Data Sources and Semi-Structured Interviews

5.4.1.1 Sampling and Sample Technique

Sample is a portion of a population or universe usually consisting of people but also used in
reference to the total quantity of the things or cases which are the subject of a research.8??
Probability sampling is described as indicating that every participant has an equal probability
of being selected from the population.®?® In more technical terms, it is described as having the
‘distinguishing characteristic that each unit in the population has a known, nonzero chance of

820 1t is observed that non-doctrinal methods are tools to examine the social reality in which law, including
international law, operates. See, Deplano (n 762) 10.

821 \Westerman (n 744) 108.

822 Tlker Etikan, Sulaiman Abubakar Musa and Rukayya Sunusi Alkassim, ‘Comparison of Convenience
Sampling and Purposive Sampling’ (2016) 5(1) American Journal of Theoretical and Applied Statistics 1
<https://www.researchgate.net/profile/Sumanta_Deb2/post/Purposive_Sampling_and_Convenience_Sampling_
are_these_two_types_of Sampling_different Please Explain/attachment/59d64fc179197b80779a8d1c/AS:499
559933505536@1496115777990/download/Comparison_of_Convenience_Sampling_and_Purposive_S.pdf>
accessed 27 May 2019.

823 Arlene Fink, How to Sample in Surveys (2nd edn, Sage Publications 2003) 10.
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being included in the sample’.8%* The reference to population in research does not necessarily
mean a number of people, it is a collective term used to describe the total quantity of things
(or cases) of the type which are the subject of a study.8?> A population can consist of certain
types of objects, organizations, events or people as is the case in study that may contain a
sampling frame which is the specific group that the research is interested in, for instance, of
all the school buildings the focus is on only the buildings in cities.826 OQut of this selected
category, the sampling frame, the sample for the study is selected. A study sample could be
developed as a probability sample which is based on using random methods such as simple
random sampling, stratified sampling to select the sample used or a non-probability sample
which is based on selection by non-random means.®?’” This study uses purposive sampling
which is a type of non-probability sampling technique where informants are chosen by the
researcher for their ability to elucidate a specific theme, concept, or phenomenon.®?® The
inherent bias of the method is deliberate as it contributes to its efficiency, and the method
stays robust even when tested against random probability sampling.82° Non-probability
sampling is used for the survey and also interview data collection because it helps to generate
insight about the phenomenon of corruption related IFFs and the impact of the FATF as a
framework which is relevant to cooperation for anti-IFF in Nigeria. The non-probability
method is particularly suited to this type of study because it is used when a researcher is
interested in contributing to the theoretical understanding of a phenomenon that is being
studied.®%® The objective of this Thesis requires the knowledge of experts who have the
requisite knowledge required for the study.8! AML experts in Nigeria are suitable for the
purposive sampling in this study because they have requisite knowledge about AML
regulations and the international norms that influence these regulations. The use of purposive
sampling technique allows the researcher to choose AML experts that will constitute the non-
probability sample used in this study because it is difficult to get information from the whole
population of AML experts in Nigeria.®3 Purposive sampling technique is particularly

824 Gary T. Henry, Practical Sampling (Sage 1990) 25.

825 Nicholas Walliman, Research Methods: The Basics (Routledge 2011) 94.

826 ibid.

827 ibid 96.

828 Rebecca S. Robinson, ‘Purposive Sampling’ in Alex C. Michalos (ed), Encyclopedia of Quality of Life and
Well-Being Research (Springer Netherlands 2014) 5244.

829 Dolores C. Tongco, ‘Purposive Sampling as a Tool for Informant Selection” (2007) 5 Ethnobotany Research
and Applications 147 <http://ethnobotanyjournal.org/era/index.php/era/article/view/126> accessed 17 February
2019.

830 Amy Blackstone, Principles of Sociological Inquiry: Qualitative and Quantitative Methods (Saylor
Foundation 2012) 80.

831 Based on the knowledge of this experts the study can decide on the propriety for Nigeria to advocate for the
FATF to be promoted as an accountability mechanism for actualizing the RTD.

832 Walliman (n 825) 96
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appropriate here because the aim of this Thesis is to generate insight about the phenomenon
of accountability for corruption related IFFs under the FATF framework and its effect on the
economic development of Nigeria.®3 Therefore the information gleaned from the AML
experts are used in making a determination on the propriety for Nigeria to advocate for the
FATF Recommendations to be promoted as an accountability mechanism for actualizing the
external dimension of RTD. One prominent criticism of the purposive sampling technique is
that the likelihood of bias is inherent to it. However, several scholars agree that the strength
of purposive sampling technique actually lies in its intentional bias.®3* Moreover, some
studies have shown purposive techniques to perform similarly or better than when random
methods (probabilistic techniques such as random sampling) are used.8% In this study efforts
are made to ensure that the respondents are reliable by being certain of their knowledge and
skill and being conscious and alert for possible biases on the part of the respondents.
Furthermore, when analysing, the researcher documents the bias and does not apply the
interpretations beyond the sampled population because non-probability samples provide only
a weak basis for generalization.83¢

In reference to the survey, note that it is designed for the purpose of getting the perception of
respondents. Ideally, a survey should use probability sampling methods such as simple
random, systematic, stratified, and cluster sampling.83” However, the survey in this Thesis
uses the purposive non-probability sample method. This is because the study is based on
pragmatism which is a paradigm that seeks to utilise the best approaches for gaining
knowledge.8%® As a principle that defines the worldview of the researcher, pragmatism allows
for discretion in conducting research.®% The pragmatic paradigm allows researchers to
conduct research in ways that they deem as appropriate, and the appropriateness of a method
is judged by determining whether or not the purpose of the research is achieved.®*° Therefore,
it is important to note that a purposive sample is appropriate for a survey which is used to

833 The non-probability method is particularly good when a researcher is interested in contributing to the
theoretical understanding of a phenomenon. See, Blackstone (n 830).

834 Tongco (n 829) 154.

835 Walliman (n 825) 96.; For analysis of these studies see, ibid 147.

836 For analysis of non-probability samples and generalization. See, Walliman (n 825) 96.

837 Francis Lau, ‘Methods for Survey Studies’ in Francis Lau and Craig Kuziemsky (eds), Handbook of eHealth
Evaluation: An Evidence-based Approach (University of Victoria 2016) 231
<https://www.ncbi.nlm.nih.gov/books/NBK481590/pdf/Bookshelf NBK481590.pdf> accessed 29 April 2021.
Probability sampling methods include simple stratified sampling, which is a method that recognizes the different
strata in the population in order to select a representative sample. For explanation of these probability samples
see, Walliman (n 825) 169 and 177.

838 The pragmatic paradigm allows for the use every methodology that helps that knowledge discovery. See,
Kivunja and Kuyini (n 763) 36.

839 Denzin and Lincoln (n 768) 12; and Tashakkori and Teddlie (n 796) 30.

840 Maxcy (n 796) 85; and Mertens (n 788) 38.
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conduct a descriptive impact assessment evaluation of the FATF accountability framework.
A descriptive impact assessment evaluation is a study that describes people’s experiences and
perceptions of the effectiveness of an intervention.®4! In this study, the impact assessment
evaluation design, which is used to evaluate the FATF accountability framework, allows for
information provided by experts and clients to be used in assessing the effectiveness of an
intervention.84? The clients of the FATF accountability framework are, for the purpose of the
study for this Thesis, considered to be the governments that have made use of the FATF
activities.®4® In the Nigeria’s context, its Constitution of 1999 (as amended), in section 14 (2)
(@) provides that its people are the givers of all the powers and authority which the
government uses to carry on its activities. The section 14 (2) (b) of the Nigerian Constitution
of 1999 (as amended) provides that the primary purpose of government is the security and
welfare of the citizens. This section is a basis for assuming that the Nigerian government’s
activities are done in fulfilment of its primary purpose which is to protect the security and
welfare of the citizens. In theory, the provisions of section 14 of the CFRN 1999 are
indicative of a social contract where the Nigerian citizens have entrusted power to their
government so that their security and welfare are protected.®** In theory, the interest of the
citizens is or should be a basis for the activities of the Nigerian government. Moreover, it is
trite that the citizens are impacted by the activities of the Nigerian government. So, by the
provisions of section 14 (2) (a) of the CFRN 1999, it is the citizens that give power to the
government to use in performing activities that are going to have an impact on them, directly
or indirectly. In theory, this provision under section 14 (2) (a) of the CFRN 1999 is indicative
of an agency relationship where the Nigerian government is an agent of the citizens.®*° In

841 For analysis of impact assessment evaluation see, Kumar (n 803) 338 -342.

842 ibid 338.

843 This is based on the definition of a client in Black's Law Dictionary. A client is defined as a person or entity
that employs a professional for advice or help in that professional’s line of work. Furthermore, note that to make
use of something is a definition for the term employ. For this definition of client and employ, see Garner (h 122)
289 and 602.

844 Kenneth Nweke and Joseph Okwesili Nkwede, ‘The Nigerian State and Hobbes’ Social Contract Theory: An
Albatross around the Collective Will of the People’ (2019) 152 (3) European Journal of Scientific Research 305-
306 <https://www.europeanjournalofscientificresearch.com/issues/PDF/EJSR_152 3 07.pdf> accessed 20 April
2021.

845 An agency relationship is applicable to the Nigerian government and its citizens, in this context, because of
the idea that constitutions are conceived as contracts drawn up by ‘the people’ to establish and limit the powers
of governing institutions. This is true because according to Black's Law Dictionary, an agency is a fiduciary
relationship created by express or implied contract or by law, in which one party (the agent) may act on behalf
of another party (the principal) and bind that other party by words or actions. Therefore, the provisions of the
Nigerian constitution have established an agency relationship between the government and citizens. See, Martin
Loughlin, Foundations of Public Law (Oxford University Press 2010) 275; and Garner (n 122) 70.; For analysis
of how the contract analogy is useful for understanding constitutional formation and endurance. See, generally
Tom Ginsburg, ‘Constitutions as Contract, Constitutions as Charters’ in Denis J. Galligan and Mila Versteeg
(eds), Social and Political Foundations of Constitutions (Cambridge University Press 2013).; Furthermore, to
read on analysis of observations about the agency relation between the Nigerian government and citizen, see
generally Asaju Kayode, Sunday Onah Adagba and Silas Felix Anyio, ‘Corruption and Service Delivery: The
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other words, the Nigerian government’s use of its resources to participate and utilize the
FATF activities, such as the Mutual Evaluation, is ultimately done in the interest of the
common good of the citizens. Therefore, the Nigerian citizens are, for the purpose of this
study, considered to be inadvertent clients of the FATF because the government is presumed
to be acting as an agent in its use and participation in the FATF framework. Consequently,
the Nigerian citizens, who are also comprised of the people that work in the Nigerian
government, are a good source of information for evaluating the effectiveness of the FATF
accountability framework. However, we know from personal experience that a majority of
Nigerians are not aware of the FATF accountability framework. It is only anti-money
laundering (AML) experts that are the segment of the Nigerian public which are capable of
providing the information on the impact of the FATF accountability framework. The reliance
on AML experts allows the study to benefit from their opinion as citizens who are also
inadvertent clients of the FATF accountability framework. We also consider the data
collected from the respondents in this study as assessments by experts in the area of money
laundering (ML). This means that the data collected is the opinion of citizens who are also
inadvertent clients of the FATF accountability framework and assessments by experts in the
area of ML. In essence, by collecting data from Nigerian AML experts, the study is able to
rely on indicators that are used for conducting an after-only or a before-and-after evaluation
of interventions such as the FATF accountability framework.8*¢ Accordingly, the survey
used a purposive sampling of experts. This is because by using purposive sampling, the
survey was part of a mixed method study that was able to use the indicator of opinion of
clients and the assessment of experts in the area to evaluate the effectiveness of the FATF

accountability framework.

The research paradigm is an important consideration for data analysis and other part of any
research work. This is because the research paradigm involves the principles that define the
worldview of researchers, as they conduct interpretation by using all the relevant tools
available to them.84” Consequently, the use of mixed method in this Thesis was based on the

assumptions of the pragmatic paradigm. This means that in this thesis, the epistemology of

Case of Nigerian Public Service’ (2013) 1(1) Wudpecker Journal of Public Administration
<https://www.researchgate.net/profile/Kayode-

Asaju/publication/288822520 Corruption_and_service_delivery the case of Nigerian_public_service/links/56
afc72008ae8e37214d0fc8/Corruption-and-service-delivery-the-case-of-Nigerian-public-service.pdf>

accessed 20 April 2021; and Omololu Fagbadebo, ‘An Overview of Legislative Oversight and Accountability
Mechanisms in Nigeria and South Africa’ in Omololu Fagbadebo, Fayth Ruffin (eds), Perspectives on the
Legislature and the Prospects of Accountability in Nigeria and South Africa (Springer 2019) 21.

846 Kumar (n 803) 338-339.

847 Denzin and Lincoln (n 768) 12.
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research, which is defined as the way we know what truth or reality is, is in accordance with
the pragmatic approach to research.®* This is because the pragmatist researchers’ discretion
to conduct research in ways that they deem appropriate and to utilize the results in ways that
can bring about positive consequences within their value system is used in this Thesis.®4°
Accordingly, the pragmatic paradigm that was used in this thesis seeks to utilise the best
approaches to gaining knowledge, using every methodology that helps that knowledge
discovery.80°

5.4.1.2 Methods of Data Collection

This study uses a social-legal research approach because it employs methods taken from non-
legal disciplines to generate empirical data that answers research questions in order to
generate qualitative legal non-doctrinal findings.25! Social-legal research overcomes the
criticism that legal scholarship usually assumes that the law exists in a doctrinal objective
vacuum rather than within the social framework or context, or it is often done without due
consideration of social, economic, and the political importance of the legal process.®?
Accordingly, social-legal research allows us to generate empirical data that answers research
questions on a problem, policy, or on a reform of the existing law.8® With social-legal
research, we are able to investigate any RTD related policy and make determinations on the
propriety of advocating for them based on empirical data that has been gathered rather than
simply asking what the law is on RTD. Therefore, to generate empirical data that allows us to
give due consideration to social, economic, and the political importance of the legal process
of accountability for RTD, this study will collect data through primary sources that include
the use of survey and face-to-face oral interviews. To elicit firsthand information on
interviewees’ knowledge of the subject matter is the objective for the survey and interviews
undertaken. The survey and interview of AML/CFT practitioners in Nigeria helps to
generate expert and insiders’ opinion about the impact of the FATF in the country. These
mixed methods also help to generate data on the disposition of the respondents to the

848 To put it differently, epistemology refers to how we come to know something. It has also been described as
nature of knowledge and justification. See, Kivunja and Kuyini (n 763) 34; and Okesina (n 795) 59.

849 Tashakkori and Teddlie (n 796) 30.; Note that in the approach of the pragmatic paradigm, the appropriateness
of a method, with its implied relationship between the researcher and the researched, is judged by determining
whether the purpose of the research is achieved. See, Maxcy (n 796) 85; and Mertens (n 788) 38.

850 Kivunja and Kuyini (n 763) 36.

851 Salim Ibrahim Ali, Zuryati Mohamed Yusoff and Zainal Amin Ayub, ‘Legal Research of Doctrinal and Non-
Doctrinal’ (2017) 4(1) International Journal of Trend in Research and Development 494
<http://www.ijtrd.com/papers/IJTRD6653.pdf> accessed 27 May 2019.

82 ibid.

853 jbid.

175


http://www.ijtrd.com/papers/IJTRD6653.pdf

prospect of adopting the FATF framework in a global policy for development assistance. The
use of interview and survey data is consistent with the approach known as ‘methodological
triangulation” which allows to advance the validity of qualitative research by combining
various methods of data collection or adopting different techniques for analyzing data.®*
Through this mode of triangulation, data can be linked and compared to produce far more
profound, detailed and comprehensive results.®% Accordingly, in aspects of the survey and
interview that addressed similar issues, triangulation is used to: (a) look for divergence which
will suggest that the methods did not function correctly; or (b) produce an alternative
construction, theory, or map to reveal contradiction of findings.®® For those aspects of the
survey and interview that are not similar, triangulation is used for complementarity, in which
different research methods address different aspects of the phenomenon, and convergence is
not expected. Furthermore, triangulation is also achieved here by using analysis of
information in documents such as policy documents, news media, academic literature and

internet-based data to confirm what is said in the interviews.8%’

In addition to the empirical method that has been discoursed in this subsection, the
information used in this work are sourced through doctrinal and auto-ethnographic research
methods. Auto-ethnography is a form of autobiographical narrative which explores the
researcher’s subjective experience of a culture.8® As a result of being part of the culture
being studied in both informal and a professional capacity, this researcher is able to offer
subjective experience that is invaluable to the objective of this work. Furthermore, in the
study of underlying UN policies, this study utilizes archival data that are publicly available

854 Triangulation methods have been classified as within-method triangulation’ (where, for example, multiple
qualitative methods are used) and ‘between or across-method triangulation’ (where both qualitative and
quantitative methods are used). See, Rebecca S. Natow, ‘The Use of Triangulation in Qualitative Studies
Employing Elite Interviews’ (2020) 20(2) Qualitative Research 161-162
<https://journals.sagepub.com/doi/pdf/10.1177/1468794119830077> accessed 17 April 2021; and Uwe Flick,
Managing Quality in Qualitative Research (SAGE Publications 2007) 117.

85 Flick (n 854) 115 and 120.

856 Note that triangulation is used for confirmatory, divergent and complementary purposes. See, Lois R. Harris
and Gavin T.L. Brown, ‘Mixing Interview and Questionnaire Methods: Practical Problems in Aligning Data’
(2010) 15(1) Practical Assessment, Research, and Evaluation
<https://scholarworks.umass.edu/pare/vol15/iss1/1/> accessed 17 April 2021; and Mary Lee Smith, ‘Multiple
Methodology in Education Research’ in Gregory Camilli, Judith L. Green and Patricia B. Elmore (eds),
Handbook of Complementary Methods in Education Research (Taylor & Francis 2012) 465.

857 Natow (n 854) 161 and 166.; Note that elite interviews and expert interviews, which is used in this thesis,
have no systematic difference in their process and the actual interaction in the interview. See, Beate Littig,
‘Interviewing the Elite — Interviewing Experts: Is There a Difference?’ in Alexander Bogner, Beate Littig and
Wolfgang Menz (eds), Interviewing Experts (Palgrave Macmillan 2009)106.

858 Salma Siddique, ‘Being In-Between: The Relevance of Ethnography and Auto-Ethnography for
Psychotherapy Research’ (2011) 11(4) Counselling and Psychotherapy Research 310
<https://onlinelibrary.wiley.com/doi/abs/10.1080/14733145.2010.533779> accessed 16 May 2019; citing
Heewon Chang, Autoethnography as Method (Left Coast Press 2008) and Tessa Muncey, Creating
Autoethnographies (Sage 2010).

176



on the UN websites.8%° UN resolutions and other such documents are critically reviewed to
assess the challenges in the attempt to get convergence and consensus on a global policy for
actualizing the RTD. The effectiveness of the FATF framework as a soft law instrument for
AML, and its potential for achieving accountability for the RTD, are assessed based on
available facts, data obtained from credible sources on the subject, and those trends of related
events that have occurred in recent history. Accordingly, the secondary sources included
library materials such as textbooks, journal articles, encyclopedias, newspapers, magazines,
periodicals, reports and Internet materials. These materials help the researcher to make a
qualitative analysis of the issues involved in the topic. The aim of the secondary source was
to interpret, offer commentary, document analysis and draw conclusions.

Discussions are held with AML/CFT practitioners in Nigeria to gain experts’ and insiders’
opinion about the impact of the FATF in the country and their general disposition to the
prospect of adopting the FATF framework in a global policy for development assistance. The
information obtained is however subjected to systematic and rigorous analysis and critical
evaluation. The underlying policies in the UN resolutions and other such documents are
critically reviewed to assess the challenges in the attempt to get convergence and consensus
on a global policy for actualizing the RTD. The effectiveness of the FATF framework as a
soft law instrument for AML, and its potential for achieving accountability for the RTD are
assessed based on available facts, data obtained from credible sources on the subject, and the

trends of related events that have occurred in recent history.

5.5 Statistical Considerations on the FATF Data

In order to determine what countries would be classified as being in need of development
assistance, we have given thought to the propriety of using the OECD country classification
of eligibility for tied aid. In the OECD country classification, the ineligible countries which

are not in dire need of aid are those:
() whose per capita Gross National Income has been for at least two consecutive
years above the threshold®® and which had been classified as ineligible until the

previous year; and

859 W. Paul Vogt, Dianne C. Gardner and Lynne M. Haeffele, When to Use What Research Design (The
Guilford Press 2012) 96.

860 4036 in 2015, 3956 in 2016, 3896 in 2017 and 3995 in 2018. See, OECD ‘Country Classification 2019 — As
of 14 August 2019’ (OECD 2019) 12 <https://www.oecd.org/trade/topics/export-credits/documents/oecd-
export-credits-prevailing-list-of-countries-repayment-terms-and-aid-eligibility.pdf> accessed 1 September 2020.
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(i) countries which had been classified as ineligible until the previous year according
to (i) above, and which have fallen below the threshold but have not yet changed
their category because they have to be eligible for two consecutive years. 8!

On the other hand, the eligible countries which are referred to in this Thesis as recipient
countries, are comprised of other countries that do not meet the threshold of ineligible
countries, including all countries recognized as the least developed countries by the UN.862
The OECD country classification would have been preferred here because its dichotomy is
specifically developed for the purpose of giving assistance and it is constantly being updated
to reflect current realities in the global economy. For instance, Kyrgyzstan is an economy in
transition in the UN classification and is an eligible (recipient for the purpose of this work)
country in the OECD country classification.®®® However, the dichotomy used here is based on
the UN classification of developed, countries in transition, developing and least developed
countries. Here the researcher uses a two-prong dichotomy of countries in which developed
countries are classified as donors or countries not in dire need of aid; while transition,
developing countries and least developed countries are classified as recipient countries. For
the analysis in this chapter, the compliance of 15 countries (not in dire need of this aid)
alongside 31 recipient countries compliance are considered for the purpose of determining
the extent to which there have been improvements made in implementing the relevant IFF
related recommendations. The improvements are judged based on how countries’
implementation of the relevant IFF related recommendations are judged after the mutual
evaluation process. Therefore, data from the mutual evaluation and the follow-up evaluation
are analyzed as repeated cross-sectional data. This type of study is referred to as using a
before-and-after designs (where two sets of cross-sectional data collection point on the same
population) are analyzed to find out the change in a phenomenon or variable(s) between two
points in time.®4 The change is measured by comparing the difference in the phenomenon or
variable(s) that has happened in-between the before and the after observations.®° For the
purely cross-sectional design, which is also used in this Thesis, data are collected on one or
more variables for a single time period.2® This design is best suited to studies aimed at
finding out the prevalence of a phenomenon, situation, problem, attitude or issue by taking a

861 This two consecutive years’ rule is as a result of provisions in Article 36 of the Arrangement.

862 OECD (n 860) 12.

863 United Nations, World Economic Situation and Prospects 2020 (United Nations 2020) 165.

864 Kumar (n 803) 379.

865 ibid.

866 Scott Menard, ‘Introduction: Longitudinal research design and analysis’ in Scott Menard (eds), Handbook of
Longitudinal Research: Design, Measurement, and Analysis (Elsevier 2008) 3.

178



cross-section of the population. They are useful in obtaining an overall picture of what is
obtainable at the time of the study.®®” Furthermore, it is important to note that there is a
difference between the quantitative based cross-sectional designs and qualitative-based
designs that are used in research. It is observed that quantitative-based cross-sectional designs
use data to make statistical inferences about the population of interest or to compare
subgroups within a population.®® To make statistical inference, as is explained in chapter one
of this Thesis is not our objective here. On the other hand, qualitative based cross-sectional
designs focus on interpretive descriptive accounts of a population under observation.®° This
chapter will look at cross-sectional data available on the FATF website in order to
qualitatively describe, interpret the said data, and make determinations on the extent to which
the FATF accountability framework has affected the compliance of the sampled countries.
The repeated cross-sectional design that is used here is well suited to examining changes in
values of variables and in relationships among variables over time.8® Consequently, the
analysis will involve the use of aggregate level research which is observed to be one of the
tools used to analyze changes in repeated cross-sectional data.®”* At the time of conducting
this research and based on the literature review, this is the first study of its kind which
analyzes accountability under the FATF framework through the use of repeated cross-
sectional data. This approach is not uncommon as post-graduate research is known to
improve knowledge in this way.82 This chapter, therefore, will identify the IFF related
policies in the FATF Recommendations 2012 and to learn from analyzing the effect of the
accountability regime on countries’ compliance with each of the policies advocated for under
the FATF framework. Accordingly, in this chapter we shall make determinations on the
extent to which the FATF accountability regime has affected countries’ compliance within

the review period under consideration.

5.5.1. Scoring Scheme

867 ibid 383.

868 Christopher Cummings, ‘Cross-Sectional Design’, The SAGE Encyclopedia of Communication Research
Methods (1st edn, 2017) 315.

869 jbid.

870 Menard (n 866) 6.

871 ibid.

872 One example is a thesis in which the researcher acknowledges that this is the first effort to try to understand
the relationship between conflict and achievement in standardized exams through the use of a pseudo panel of
schools. See, Silvia Consuelo Gémez Soler, ‘Civil Conflict and Education: How Does Exposure to Civil
Conflict Affect Human Capital Accumulation? Evidence from Standardized Exit Exams in Colombia’ (PhD
thesis, Maastricht University 2015) iv <https://dokumen.tips/documents/civil-conflict-and-education-how-does-
exposure-to-civil-conflict-affect-.html> accessed 5 June 2019.
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The researcher’s scoring scheme for countries used in this chapter is the same as the scoring
scheme used by the FATF. It is represented as follows:
The score for ‘compliant countries’ is represented as C. This is indicative of countries
that were judged by the evaluation process to be ‘fully compliant” with a particular
Recommendation.
The score for ‘largely compliant countries’ is represented as LC. This score indicates
that there are only ‘minor shortcomings’ in countries’ compliance with a particular
Recommendation.
The score for “partially compliant countries’ is represented as PC. This score indicates
that there are ‘moderate shortcomings’ in countries’ compliance with a particular
Recommendation.
The score for ‘non-compliant countries’ is represented as NC. This score indicates
that there are ‘major shortcomings’ in countries’ compliance with a particular
Recommendation.
When a Recommendation is adjudged as ‘not applicable to a country’, a score of NA
is recorded. This score indicates that a requirement does not apply, due to

determinations made by the evaluating team.

5.5.2 Explanation for Statistical Analysis of Secondary Data

First, the researcher has used reliability test for the data he has mined from the FATF
website. The researcher has also used Cronbach’s Alpha to test the reliability of the data used
in this Thesis. The scores are greater than 0.7 which means that the data is highly reliable. He
has consequently done descriptive statistics analysis of the data too. Therefore, the results
shown in the analysis of data mined from the FATF website are:

1. Mean value: It is also known as average value. It allows the researcher to measure the
central tendency, which is a single value that attempts to describe a set of data by
identifying the central position within the set of data.

2. Standard deviation: This is a measure of the spread of scores within a set of data.

3. Wilcoxon signed-rank test: It is the nonparametric equivalent of the paired samples t-
test that is sometimes called the ‘dependent sample t-test’. In both the Wilcoxon
signed-rank test and the paired samples t-test, a measurement is taken at two different
times, for instance, at a pre-test and post-test periods with an intervention
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administered between the two time points.8”3 In this Thesis, the researcher had earlier
intended to use the paired samples t-test to analyze the data on countries’ compliance
with the FATF Recommendations. However, Wilcoxon signed-rank test is used here
because the researcher’s variables are categorical, rather than intervals or rations
which are the required data type for conducting a paired samples t-test analysis.’*
Wilcoxon signed-rank test is a nonparametric inference procedure that allows the
researcher to avoid the restrictive assumption of normality that is required in the
paired samples t-test.”> In a Wilcoxon signed-rank test, any change in scores from
one time point to another, or when individuals are subjected to more than one
condition can be investigated.8”® Therefore, the countries’ compliance rating during
the MER period and the rating period before the production of the Follow-up
Evaluation Report (FER) will be used as dependent variables in this chapter. The
intervention administered between the two time points is the Mutual Evaluation (ME)
of Countries. The ME is the review done on the conditions that countries are

subjected to.

5.6 Data Analysis: Techniques and Process for Primary Data

The research paradigm is an important consideration for data analysis and other part of any
study. This is because the research paradigm involves the principles that define the
worldview of researchers as they conduct interpretation by using all the relevant tools
available to them.®”” According to Denzin and Lincoln’s explanation, qualitative research, as
a set of interpretive practices, does not restrict a researcher’s use of methodological practices.
They opine that qualitative research does not privilege a single methodological practice over
another. Qualitative research allows the researcher to use all forms of analytical tools such as

873 Brian C Cronk, ‘How to Use SPSS®: A Step-By-Step Guide to Analysis and Interpretation (10t edn, Taylor &
Francis 2018) 110-113, 73-77; , ‘Wilcoxon Signed-Rank Test using SPSS Statistics’ (Laerd Statistics)
<https://statistics.laerd.com/spss-tutorials/wilcoxon-signed-rank-test-using-spss-statistics.php> accessed 17
October 2020; see also, ‘Dependent samples t-test’ (Lucerne University of Applied Science and Arts)
<https://www.empirical-methods.hslu.ch/decisiontree/differences/central-tendency/dependent-samples-t-test/>
accessed 8 October 2020; , ‘SPSS Tutorials: Paired Samples tTest” (Kent State University, 1 October 2020)
<https://libguides.library.kent.edu/SPSS/PairedSamplestTest> accessed 8 October 2020.

874 Cronk (n 873) 110-113, 73-77.; For explanation on the different types of variable see, , ‘Types of Variable’
(Laerd Statistics) <https://statistics.laerd.com/statistical-guides/types-of-variable.php> accessed 17 October
2020.

875 Jean Dickinson Gibbons and Subhabrata Chakraborti, ‘Nonparametric Statistical Inference’, International
Encyclopaedia of Statistical Science (2011) 977-978; For explanation on the assumption of normality of data,
see, Jason D. Pole and Susan J. Bondy, ‘Normality Assumption’, Encyclopaedia of Research Design (2010)
932-934.

876 “Wilcoxon Signed-Rank Test using SPSS Statistics” (Laerd Statistics) <https://statistics.laerd.com/spss-
tutorials/wilcoxon-signed-rank-test-using-spss-statistics.php> accessed 17 October 2020.

877 Denzin and Lincoln (n 768) 12.
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semiotics, narrative, content, discourse, archival, and phonemic analysis—even statistics,
tables, graphs, and numbers.8® Qualitative research also draws on and uses the approaches,
methods, and techniques of ethnomethodology, phenomenology, ethnographies, interviews,
cultural studies, survey research, and participant observation, among others. The important
thing to note here is that as an interpretive bricoleur, the researcher must understand that
research is an interactive process which is shaped by one’s personal history, biography,
gender, social class, race, and ethnicity and those of the people in the setting.8’® In other
words, when using the interpretive practices of qualitative research, the researchers, as
interpretive bricoleur, are engaged in an interactive process that is shaped by their
backgrounds and those of the people in the setting. The researcher also uses the relevant
methods with the knowledge that they are equal under qualitative research and that they bear
the traces of their own disciplinary history.8 With this context in mind, the study that is
conducted for this Thesis is evaluative research, and the paradigm used is the pragmatic one.
Herein, the adoption of qualitative approach as part of a mixed method research is done with
the understanding that researchers accomplish their goals in an emergent way by using the
tools which are required by any research situation.®8! Consequently, in analyzing the
qualitative expert interview data that is collected for this Thesis, a thinking with theory
analysis approach is adopted herein.®82 This thinking with theory approach is an alternative to
traditional qualitative data analysis techniques such as empirical coding, reducing data to
themes, and writing up transparent narratives.® In this approach to analysis, the researcher
uses a process known as plugging in to find meaning in the interview data.®8* According to
Jackson and Mazzei, the plugging in is the moment where the researcher connects data with
theory. This moment of plugging in is achieved by reading the data while thinking the theory,
and consequently making new connectives. The goal of the thinking with theory analysis
approach is to identify the different connections that plugging in has created among the text

878 bid.

879 ibid.

880 jhid.

881 |t is observed that whatever researchers are trying to accomplish, they do so in an emergent way as bricoleurs
use the tools at their disposal or add new ones to their toolbox as they become aware of new ones. The
bricoleurs can even create new techniques if the ones at their disposal are not adequate for the problems being
researched, emphasizing the fact that in much qualitative research, not all decisions concerning research design
can be made in advance. See, Wicks (n 767) 60.

882 For examples of this form of theory, see generally Alecia Y. Jackson and Lisa A. Mazzei, Thinking with
Theory in Qualitative Research: Viewing Data Across Multiple Perspectives (Routledge 2012).

883 The proponents of this form of analysis have argued that qualitative data interpretation and analysis does not
happen via mechanistic coding, reducing data to themes, and writing up transparent narratives that do little to
critique the complexities of social life; such simplistic approaches preclude dense and multi-layered treatment of
data. They challenge simplistic treatments of data and data analysis in qualitative research that, for example,
beckon voices to “speak for themselves,” or that reduce complicated and conflicting voices and data to thematic
“chunks” that can be interpreted free of context and circumstance. See, ibid vii-viii and 11-12.

84 ibid 4.

182



of various interviews. The data and theorist (which is the voice that created the theory being
used) are allowed to make each other in the plugging in, in order to create new ways of
thinking about the theory and the data.®® As is explained by Jackson and Mazzei, an
interview participant or source of qualitative data can be said to be constituted in the theorist
who is constituted in another interview participant or source of qualitative data, and so on.886
The result of the plugging in is then articulated as newly created identities that are made from
the new combination of data and theory.®8’ For this data analysis approach to work, the
researcher must assume that interview data is partial, incomplete, and always in a re-telling
and remembering process.®8 The methodological implications of this view is that researchers
must question what they ask of the data as told by participants, question what they hear and
how they hear (their own privilege and authority in listening and telling) and deconstruct why
one story is told and not another.®8° In traditional qualitative analysis techniques such as
coding and reducing data to themes, the goal is to tell generalized stories that represent the
experiences of the population being studied by creating thematic patterns to represent the
essence of the participants in a study.8%° This Thesis is not an articulation of the type of story
that is told by using traditional analytical approaches to reduce complicated and conflicting
voices and data to thematic chunks which can be interpreted free of context and
circumstance. 8! On the contrary, the goal in this Thesis is to engage in a process where
theory is used to interpret data and at the same time, data is used to investigate the occurrence
of theory in society. In essence, the creation of themes that can be interpreted free of context
and circumstance is not done in this Thesis.®% Instead, priori (deductive) codes are used to
group the data by identifying the parts of the interviews where participants’ responses are
related to concepts, such as ownership chosen before the analysis is conducted.®®® The priori

885 ibid 4-5.

886 ibid 4.

87 ibid 5.

888 jbid ix and 3.

889 ibid ix.

890 jhid.

891 ibid viii.; The discuss on participant voice is based on the attempt to give a voice to research participant by
qualitative researchers. For a historical perspective, it is observed that as a result of the reaction to the
voicelessness of statistical, positivist, quantitative research in the social sciences and critical qualitative research
emerged in efforts to privilege voice, to “give” voice, to research participants, to bring voices out from the
shadow of numbers, to valorize the authenticity of voice. See, Kate McCoy, ‘Voice in Qualitative Inquiry:
Challenging Conventional, Interpretive, and Critical Conceptions in Qualitative Research (2011) 24(6)
International Journal of Qualitative Studies in Education 751
<https://www.tandfonline.com/doi/full/10.1080/09518398.2011.605081> accessed 17 April 2021.

892 For analysis on the disadvantage of creating themes through coding see, Jackson and Mazzei (n 882) 11-12.
898 ‘Learn to Build a Codebook for a Generic Qualitative Study’ (SAGE Research Methods Datasets Part 2,
SAGE 2019) 3, 6 and 34 <https://methods.sagepub.com/base/download/DatasetStudentGuide/build-codebook-
general-qualitative-study> accessed 17 April 2021; and Jamie Harding, ‘Identifying Themes and Coding
Interview Data: Reflective Practice in Higher Education’ (SAGE Research Methods Datasets Part 1, SAGE
2015) 3 <https://methods.sagepub.com/base/download/DatasetStudentGuide/coding-education> accessed 17
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codes that are used here are different from empirical codes.?%* A Priori codes are created prior
to research to reflect categories that are already of interest before the research begins. They
tend to derive at least partly from the researcher’s previous reading, and are more
appropriately used as part of a deductive approach. This is different from empirical codes
which are derived after the data evidence has been collected. Empirical codes are produced
by reading through the collected data and identifying the points of importance and
commonality. It is observed that empirical codes are more likely to be used in inductive
pieces of research where the data is examined and analyzed before consideration of the
existing theory and literature.8% In the study for this Thesis, deductive codes were used to
group the interview transcripts into segments of transcript that are analyzed by looking into
the data through the theoretical lens of Guzman’s RCT of compliance with international law.

In respect to the survey done here, data is analyzed through descriptive statistics such as
frequency which is used to summarize the distribution of numeric data. In general,
descriptive statistics is used as a qualitative analysis method for conducting univariate
analysis which means to analyze the qualities of one variable at a time.8%® The descriptive
tests of frequencies are used to reveal the shape of the data in the sense of how the values of a
variable are distributed. Accordingly, in this study, a use of frequency distribution which
shows the values for each variable expressed as a number and as a percentage of the total
cases are the descriptive statistics applied in analyzing the survey data.%’

5.5.3 Statistical Limitations of the Study

Due to the use of non-probability sampling, the survey data that is analysed in this Thesis is

not used to achieve empirical generalization (which is also called population

April 2021.; The use of ownership as one of the codes is because, in its essence, the logic of Guzman’s RCT is
advocating for ownership to be used in explaining compliance in any international cooperation agreements. This
is because the actions of the players within a country are a factor that explains the actions of the country, as a
unitary actor.

834 Although Jackson and Mazzei are opposed to the used of codes to create themes, this does not mean that
codes are not useful for the plugging in process. Yacoub notes that when using the thinking with theory analysis
approach, researchers still need to collect data through interview or whatever qualitative method they choose,
and they still need to code their transcripts; the difference comes at the analysis. Instead of analyzing the data
through grouping themes, you look into the data from a theoretical lens. See, Mohamed A. Yacoub, ‘To Think
or Not to Think with Theory in Qualitative Research’ (2017) 22 (7) The Qualitative Report 1779
<https://doi.org/10.46743/2160-3715/2017.2995> accessed 17 April 2021.

8% Harding (n 839) 3.

8% Walliman (n 825) 117.

897 ibid.

184



generalization).8%® The concept of empirical generalization is a form of external validity in
quantitative research.8% It is understood as the extent to which the finding in quantitative
research can be generalized from the research sample to the population that is being
studied.®® As Kumar has observed, the desire to use a random sample which is also known as
probability or representative sampling is the guiding factor in quantitative research.% In
essence, the use of random sampling is the prominent quantitative approach because it helps
researchers achieve the level of randomization that is required to avoid bias in their selection
of the samples which are to be seen as a representation of the population being studied. %%
However, as Kumar has noted, quantitative researchers can also use non-probability sampling
if a sample size is determined before data is collected.®®® Therefore, in addition to the fact
that non-probability sampling is recognised as the only sampling approach for qualitative
research, it is also known as a sampling approach which is used in quantitative research.%*
So, in assessing the impact of FATF’s accountability from a Nigerian’s perspective, the
option of choosing between the two sampling approaches was made with due consideration to
the fact that, in general, probability sampling is more suited to survey instruments. Yet,
instead of using probability sampling, the researcher has relied on his knowledge of Nigeria
to determine that an expert sampling for the interview and survey instruments used was
essential to the goal of achieving the research objective. The researcher’s reason for using an
expert sampling technique in generating interview and survey data is because the ability for
respondents to provide information about the FATF’s operation was considered. Owing to the
researcher’s knowledge about the lack of public awareness of financial regulation and
compliance in Nigeria, it was determined that the respondents should be AML experts.
Consequently, the decision to get data from only AML experts has meant that the study is
using an expert sample which is a type of non-probability sampling approach. The
implication of this decision to use a non-probability sampling approach is that the
respondents of the survey cannot be seen as a representative sample for the total population
of Nigerians.®® Therefore, because of the use of non-probability sampling, the inferences
drawn from the statistical results of the survey cannot be used to make empirical

898 Margrit Schreier, ‘Sampling and Generalization” in Uwe Flick (ed), The Sage Handbook of Qualitative Data
Collection (SAGE Publications 2018) 85.

899 jbid.

90 According to Schreier, this type of generalization has become the default understanding of generalization in
social sciences. See, Kumar (n 803) 192, 213 and 394.; See also, ibid.

901 Kumar (n 803) 213.

902 jbid 192.

903 jbid 212-213 and 371.

904 ibid 192.

95 jbid 200.
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generalizations about the whole population of Nigeria.®® Invariable, the statistics from the
surveys data in this Thesis is not useful for generalization and the number of participants is
not large.®®” However, the statistic from the survey is useful because it is another source of
data that can be compared to the interview data. The survey serves as a cost-effective way of
getting data on the impact of the FATF from the Nigerian perspective.®® Moreover, there is
an argument that no sample used in research can be truly representative of a population
because if different samples, using identical methods, are taken from the same population,
there are bound to be differences in the mean (average) values of each sample.®® These
differences in the mean (average) values of each sample is because of the chance selection of
different individuals.®1® So, statistical generalizations have their own challenges as it is likely
that the sampling error, which is the measured difference between the mean value of a sample
and the larger population, will lead to unwanted distortion of the results of a study. The
unwanted distortion of the results will occur because some parts of the population are going
to be strongly represented than others (bias).?* Therefore, because of the vital need for a
cost-effective way of getting expert opinions, the survey was conducted with an awareness of
the fact that the statistical result gotten from it will not be used to achieve empirical

generalization.

In conducting the interviews for this Thesis a non-probability sample was used. At the time
of data collection, the researcher was under the impression that a use of non-probability
sampling is expected in qualitative research.®? The idea that non-probability sampling is
common in qualitative studies has led Schreier, in her analysis on qualitative research, to be
dismissive about the value of viewing statistics as a justification for transferring the
conclusions gotten from samples to the larger population. Schreier has observed that “indeed,
samples in qualitative research are mostly not representative of the population and using

906 Saunders, Lewis and Thornhill have observed that although non-probability samples can be used to make
generalizations, they cannot be used to make statistical generalizations. Furthermore, in the analysis by Harter it
is observed that if an expert can judiciously select a sample that is a good representation of the target population,
a purposive sample of this sort cannot, by itself, be used to estimate the precision of the sample-based estimates
because no such mathematical formulas are possible. See, Rachel Harter, ‘Random Sampling’, Encyclopedia of
Survey Research Methods (2008) 684 <https://methods.sagepub.com/reference/encyclopedia-of-survey-
research-methods/n440.xml> accessed 22 May 2021; and see also Mark Saunders, Philip Lewis and Adrian
Thornhill, Research Methods for Business Students (6th edn, Pearson 2012) 262.

%07 In quantitative studies, it is important that there is no bias in the research process. It is also advisable to have
many participants. See, Kumar (n 803) 192, 197 and 210 — 211.

98 When conducting quantitative research, the cost is one of the factors that influences the researcher’s selection
of a predetermined sample size. See, ibid 192.

99 Walliman (n 825) 95.

910 jbid.

911 ibid.

912 Kumar has said that it is the only form of sampling in qualitative research. See, Kumar (n 803) 192.
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statistics as a warrant underlying the conclusion from sample to population is then not an
option”. %3 In explaining the importance of statistics in qualitative research, Schreier has
referenced Lincoln and Guba who have gone as far as saying the only generalization is that
there is no generalization.”'* Consequently, it must be said that the existence and value of
qualitative studies with statistical generalizations is not being ignored or dismissed by
Schreier.”'®> Rather, Schreier has only explained that the use of statistics to achieve
generalizability is not usually the objective in qualitative research.®*® Therefore, 20
interviews were conducted for the purpose of this Thesis. Although the suggested number of
participants for an interview is between 25-30, the amount of interviews conducted was
determined by the concept of data saturation point.°’” In the textbooks on research, it is
usually recommended that qualitative data should be collected until data saturation is
reached.®'® Kumar, for instance, has written on how the period when a researcher is no longer
getting new and non-negligible information should be viewed as an indication that the
research has reached a point of saturation and data collection is to be ended.®'® Another
reason for my decision is that some of the experts had kept on postponing the interview.
Therefore, because data saturation was achieved, there was no need to keep on asking for
more interview.

5.7 Conclusion

This chapter has described the methods and methodologies employed in the Thesis. In this
chapter, the research philosophy is introduced by stating that the study takes a socio-legal
approach and that it adopts the pragmatic paradigm. By adopting a socio-legal approach, the
Thesis focuses on the context in which the anti-IFF related provisions of the UNCAC (2003)
have been administered through the activities of the FATF, specifically. Due to its focus on
the social context of anti-IFF administration in Nigeria, the Thesis goes beyond legal
formalism, which is the paradigm associated with doctrinal research, and adopts a pragmatic
paradigm that forms the basis for using a mixed method design to conduct inquiries. The
chapter explains why, and the type of evaluative approach which was used to examine the

913 Schreier (n 898) 85.

914 Yvonna Lincoln and Egon Guba, Naturalistic Inquiry (SAGE Publications 1985) 110.

915 Schreier has referred to a report by Onwuegbuzie and Leech in 2010, where they reported that 36 per cent of
the qualitative studies, they examined used statistical generalization. See, Schreier (n 898) 85.

916 Schreier (n 898) 85 -86.

917 Saunders (n 906) 283.

918 jhid.

919 Kumar (n 803) 192.
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FATEF’s impact on anti-IFFs and corruption in Nigeria. The evaluated outcome is the impact
of the FATF’s activities such as the ME processes, and the FATF is the object of the analysis.
Moreover, the impact of the FATF on the goal of actualizing the RTD through its influence
on anti-1FF in Nigeria is the context of the study.

In this chapter, it is shown that data was collected from through 20 semi structured interviews
and 16 completed surveys of AML experts in Nigeria. A convergent mixed method design
was adopted, and so, the interview and survey data were collected and analyzed separately
before a comparison of the results was done to see if the findings confirmed or contradicted
each other. Descriptive statistics such as frequency was used to analyze the survey data and a
thinking with theory approach is used to analyze the interview data. The survey and interview

respondents were selected because of their expertise in AML and development in Nigeria.

The primary data collected was complimented with secondary data analysis. Accessing
information and data provided on the FATF website offered more clarity on its objectives and
their consequences. Additionally, reports by Nigerian government and other domestic and
international institutions that are relevant to the AML and anti-IFF regime in Nigeria are
examples of documents that were used to compliment the interviews and surveys. These
documents are used to improve understanding on the interrelationship between the corruption
culture, the anti-IFF administration, and the impact of the FATF in Nigeria. Moreover,
secondary data on countries’ compliance with the FATF Recommendations (2012) are
analyzed, using Wilcoxon signed-rank test as a statistical tool for determining the extent of
the FATEF’s ability to influence compliance and to confirm or disprove Gusman’s theory of

compliance with international law.

In the next chapter, the findings from the survey on corruption culture and the impact of the
FATF in Nigeria is presented.
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Chapter Six: Analysis of the Survey on Public Sector Corruption and the Value of the
FATF Framework in Nigeria

6.1 Introduction: Assessing Guzman’s International Legal Theory from the FATF and a
Nigerian’s Perspective

In the methodology chapter of this Thesis, it is noted that the use of expert survey is one of
the ways in which triangulation, which is broadly understood as the use of multiple
methodological resources or practices, is achieved.®”® To be specific, a convergent mixed
method design is used to undertake an impact evaluation of the FATF as a compliance
mechanism for encouraging cooperation against IFF from Nigeria.

In this Thesis, the FATF accountability framework is being evaluated as a soft law
mechanism that is relevant to Nigeria’s involvement in the global development cooperation
against IFF. The study is also an evaluation of how the FATF accountability framework is
functioning as a mechanism of international law. Furthermore, in accordance with Guzman’s
ILT of compliance, the approach of not assuming that States prefer compliance with
international law is adopted in this study. Therefore, it is not assumed herein that States,
including Nigeria, have a preference for complying with the RTD related anti-IFF norms of
international law. Hence, the FATF accountability framework is evaluated because it is not

920 Natow (n 854) 160 and 161.
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assumed that Nigeria has a preference for complying with international law. This assessment
of the FATF accountability framework is done to generate conclusions on the level of
compliance with the FATF RTD related anti-IFF norms that are also provided for by
international instruments such as the United Nations Convention Against Corruption
(UNCAC), 2003. The goal is to make determinations about the role that the FATF
accountability framework has played in ensuring that Nigeria is a part of an effective global
development cooperation against grand-corruption related IFFs.

Flowing from this preceding explanation of how the data is to be understood, the next
subsection is going to describe and focus on how the survey data is used. Before proceeding
to the next subsection, it is important to note that although, Guzman has implied that States
non-compliance under the FATF framework has a potential for retaliation, this study is
particularly focused on cost from reputational sanctions. This is because Guzman has noted
that the threat of retaliation and reciprocal noncompliance can often serve as an enforcement
device, but they are less effective when public goods are involved.%! Therefore, because it is
possible to assert that anti-IFF (as it relates to money laundering in particular) is a global
public good, this study does not focus on non-compliance costs of retaliation and reciprocal
noncompliance.®?> Moreover, the contentious nature of the RTD does not preclude its
proponents from seeing it as a global public good.®” Subsequently, in the interest of

921 Guzman (n 15) 66.; A public good is defined by two characteristics: non-rivalry and non-excludability. First,
there is no rivalry between potential users of the good: one person can use it without diminishing its availability
to others. Secondly, people cannot practically be excluded from using the good. Thus, it is available to
everyone, whether they contributed to producing it or not. Global public good refer to public goods that have
global effect. See, Daniel Bodansky, ‘What’s in a Concept? Global Public Goods, International Law, and
Legitimacy’ (2012) 23(3) The European Journal of International Law 652-653
<https://academic.oup.com/ejil/article/23/3/651/399760> accessed 29 April 2021.

922 For clarity, note that as Fukuda-Parr has observed, the RTD addresses the human rights challenges of global
economic integration by addressing the need for international cooperation to solve certain economic and social
problems, which are beyond the ability of States to solve on their own. These problems arise because actions in
one State cause harm to people in other States, or because they require global public goods that cannot be
produced by one State alone, or because a State has severe resource limitations. This study recognizes that to an
extent, anti-1FF, especially in the context of money laundering, is a global public good that is covered by RTD.
This is because the protection of the international financial system is undermined by weak links that fail to
control money laundering. Bodansky has explained global public good in the context of weak links by using the
example of secure maritime transport. See, Bodansky (n 921) 660-661; and see, Sakiko Fukuda-Parr, ‘The Right
to Development: Reframing a New Discourse for the Twenty-First Century’ (2012) 79(4) Human Rights and the
Global Economy 857 <https://www.jstor.org/stable/24385631?seq=1#metadata_info_tab_contents> accessed 29
April 2021.; For analysis of money laundering as an international crime and issue, see Selina Keesoony,
‘International Anti-Money Laundering Laws: The Problems with Enforcement’(2016) 19(2) Journal of Money
Laundering Control 135 <https://www.emerald.com/insight/content/doi/10.1108/JMLC-06-2015-
0025/full/html?skipTracking=true> accessed 29 April 2021.

923 For an author that has referred to the RTD as one of the global public good issues see, Inge Kaul, ‘What Role
for Civil Society?’ (2001) 30(3) Nonprofit and Voluntary Sector Quarterly 597
<https://journals.sagepub.com/doi/abs/10.1177/0899764001303013> accessed 29 April 2021.; Note that it is
possible for there to be disagreements about the desirability of global public good. See, Bodansky (n 921) 655-
657.
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certainty, the approach that is adopted herein is to focus on whether the FATF accountability
framework has been effective in facilitating the development cooperation against grand
corruption related IFFs in Nigeria because of the malaise impact on the reputation of States.

In the next subsection, the result of the survey will be presented.

6.2 Survey Data Description and Use

In Chapter 2 of this Thesis, it is identified that the UN mainstreaming policy is a good policy
because it allows for the RTD to be mainstreamed into the FATF framework, or for the FATF
Recommendations to be adopted into the UN RTD framework. In Chapter 2, it is also
acknowledged that ownership of the development process is accepted as an important
component for effective development initiative for Nigeria. Furthermore, it is opined that the
leadership role of the government of Nigeria is important for development cooperation with
donor countries and agencies. Therefore, with this background in mind, the results of a
survey of experts in the field of AML and development are presented herein. The survey is
part of a mixed method research that is conducted for the purpose of getting a description of
Nigeria’s experience of accountability for development cooperation under the FATF
framework. The survey and interview data are herein used to achieve an across-method
triangulation that increases the validity of the study data. Furthermore, it should be noted that
the survey and the overarching research are motivated by the objective of evaluating the
FATF’s normative influence in the context of Nigeria’s fight against the cross-border
movement of illicit proceeds from public sector embezzlement.®>* The analysis of primary
data, in this Thesis is based on this objective.

6.1.2 Information on the Survey Data

The primary objective of this expert surveys is to aggregate knowledge about the impact of
the FATF framework to the development discourse in Nigeria.®®® The objective here is to
glean information from members of the Nigerian public who have the privilege because of
their employment in government, and NGOs or privately-owned institutions have also gained
sufficient knowledge of the FATF and its impact on the Nigerian polity. Therefore, a survey
study was conducted as an online survey by which 35 experts on AML in Nigeria were asked

924 For analysis of evaluation see, Tonell Calhoun, Introduction to Social Research (ED-Tech Press 2018) 66.
925 For an analysis of the value of experts see, René Lindstadt, Sven-Oliver Proksch and Jonathan B. Slapin,
‘Assessing the Measurement of Policy Positions in Expert Surveys’ (Conference of European Union Studies
Association, 7 March 2015) 2 <http://aei.pitt.edu/79404/> accessed 29 April 2021.
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to respond to series of questions. Out of the 35 surveys that were sent out, 16 were
completed, thereby achieving a 45.7% response rate. ‘While the FATF is relatively unknown
to people who do not work directly with it or study it, the Task Force and the AML rules it
promulgates have become primary tools of economic and security policy’ in foreign and
domestic fora.?® So, experts on AML are the respondents to the survey because knowledge
of the FATF is not common to everyone, especially those who are not conversant with the
field of AML and financial crime (e.g. corruption) in Nigeria or other parts of the world. To
be specific, the respondents were chosen because they have worked or are working directly
with the FATF Recommendations 2012, and they have reason to be exposed to knowledge

about the FATF’s work and development in Nigeria.

The initial data collection process involved the sending of the survey to experts that have
represented Nigeria in international AML fora. After completing the survey, respondents
were also asked to suggest other experts who are familiar with the Nigerian and international
AML regimes. Consequently, the experts sampled in the survey are relevant stakeholders to
provide information that is useful for critiquing whether the FATF is acceptable as an
instrument of accountability for global development cooperation against IFF in Nigeria.
These stakeholders included inter alia, a Team Lead in the Nigerian Financial Intelligence
Unit (NFIU), directors of governmental bodies, directors and staff of financial regulatory
bodies, and private sector experts that are proficient in the field AML and development.
Accordingly, they are educated about the FATF standards and its economic policy
implications in Nigeria. In the next subsections of this chapter, the survey questions are

outlined, and the subsequent data is analyzed and described accordingly.

6.3 Survey Results

6.3.1 Demographic Characteristics

Table 1 reports summary demographic data for the respondents. Table 1 shows that the
respondents were predominantly government employed AML experts (50%) and they mostly
worked in the AML sector for 1-10 years (35.5%). There are no significant systematic
differences between the responses of the government employed experts and the experts from

the private sector.

926 The quote is by Nance. See, Mark T. Nance, ‘The Regime that FATF Built: An Introduction to the Financial
Action Task Force’ (2018) 69(2) Crime, Law Social Change 110
<https://search.proquest.com/docview/1975465781> accessed 27 August 2021.
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Table 1. Summary Data for Respondents

Total working years in the AML | Percentage
sector

1-10 6 (35.5%)
11-20 5 (31.25%)
21-30 4 (25%)
31-40 1 (6.25)
41-50

More than 30

Total working years in current | Percentage
role/job

1-5 6 (37.5%)
6-10 5 (31.25%)
11-15 4 (25%)
16-20 0

21-30 1 (6.25%)
More than 30 0
Category of current organization | Percentage
of employment

AML consultant 7 (43.75%)
Government parastatal 8 (50%)
Non-governmental organization 0

Other 2927 (12.5%)

6.3.2 FATF’s Influence on Nigeria

193

To garner information on the FATF’s ability to influence compliance, the survey asked
questions on the relationship between the FATF and Nigeria. Figure 1 reports on the
respondents’ answers to two questions. The questions in Figure 1 are: 1) Do you think that
AML laws in Nigeria are influenced by FATF Recommendations (2012); and if yes, 2) What

927 The organization of employment for one of the respondents is an AML consultancy for the agricultural
sector. Therefore, he selected the columns for AML and others. Another respondent has classed his organization
of employment as financial institution supervised by the Central Bank of Nigeria.




is the extent of influence? All the respondents chose the ‘yes’ option to the question of
whether the FATF Recommendations (2012) have influenced the Nigerian AML laws. Most
of the respondents chose the high option when answering the question on the extent of
influence that the FATF has had on the Nigerian AML laws. The results in Figure 1 are
aligned with the prediction in Guzman’s theory on compliance with international law, that
soft law instruments such as the FATF are mechanisms which influence compliance in the

international legal system.

Figure 1: FATF’s Influence on Nigerian AML Laws

Respondents’ opinion on Respondents' opinion on the
whether the FATF extent of influence that the
'Recommendations (2012) has FATF has had on the Nigerian
influenced Nigerian AML laws AML laws
Not at all
No Slightly ==
| do not know
Yes NN Moderate  —
High —
0 5 10 15 20 0 5 10 15

Table 2 also provides information on the FATF’s ability to influence compliance. The first
section of Table 2 reports on the results for the question: Do you think that the legal and
institutional changes that led to Nigeria’s removal from the FATF’s NCCTs List was

indicative of Nigeria’s desire not to be on the list?

The second part of Table 2 reports on the question: Do you think that the legal and
institutional changes that led to Nigeria’s removal from the FATF’s NCCTs List a
consequence of changes that Nigeria was going to make regardless of the pressure from the
FATF? In the first and second part of Table 2, most of the respondents chose ‘yes’ at a rate of
68.75% and 53.3%, respectively. Therefore, Table 2 indicates that a substantial number of the

respondents (50%) chose the ‘yes’ option for the first and second part.

Table 2: Reasons for Nigeria’s Removal from the FATF NCCTs List
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Question asked Answer Percentage

options
Is it an indication of Nigeria’s | Yes 11 (68.75)
(a) | desire to not be on the list? No 5(31.25)
Is it a consequence of changes | Yes 8 (53.3)
(b) | that Nigeria was going to make | No 7 (46.7)
regardless of the pressure from
FATF?

The survey also asked questions about the efficacy/suitability of the FATF framework as an
international AML regime. Figure 2 reports on the response to the question: Do you think
that the FATF membership criteria is important for its ability to address global interests in the
international AML regime? Here, the highest response was for ‘yes’ (68.75%). Some
respondents also gave reasons for chosing the ‘yes’ option. A sample of the reasons for the
‘yes’ responses are categorized in Table 2. There were several versions of some of the
responses (particularly the motivation for compliance and cooperation answers), and these
are presented in Table 2.

Futhermore, Figure 2 also reports on the response to the question ‘under the current
membership structure, how do you assess the FATF willingness to address concerns that are
particular to a developing country such as Nigeria?” Here, most of the respondents chose the
moderately willing option. Furthermore, the extremely willing option got the second highest
selection by the respondents and none of the repondents chose the ‘not willing’ option.

Figure 2: Opinions on FATF Membership Criteria
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Table 2: Reasons for why the FATF Membership Criteria Is Important

Type of reason

Reasons stated respondents

Motivation for compliance

and cooperation

It facilitates global AML through increased

international cooperation.

Source of reputation for the
FATF

It shows the FATF is a body that intends to
be comprised of countries that demonstrate
a high degree of compliance.

Mechanisms for sanctioning

FATF membership comprises countries that
can help it to sanction other countries.

The following table and figures reflect the responses to additional questions about the
suitability of the FATF framework as an international AML framework. Figure 3 reports on
the question: Do you think that the FATF needs to do more to ensure that its
Recommendations address IFFs? The survey result shows that most of the respondents chose
the ‘yes’ option. Some respondents also gave reasons for chosing the ‘yes’ option. A sample

of the reasons for the ‘yes’ responses are categorized in Table 3.
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Figure 3: Opinions on FATF and Cross-Border Flows of Embezzled Public Funds

Respondents opinion on if the FATF
needs to do more to address the cross-
border flows of the proceeds of
embezzlement by public officials

Table 3: Opinions on the Limitations to FATF’s Impact on Cross-Border Flows of
Embezzled Public Funds

Description of answers | Reasons given by respondents

given

Framework Limitations | The FATF’s monitoring process is deficient
of the FATF because it is left to the control of FSRBs which
have less resources and technical know-how

Limitations in  the | The FATF has not resolved the logistics and

FATEF’s activities infrastructural problems of anti-AML

The FATF has not been able to address the
peculiarities of all countries

The FATF has not adequately publicized its
activities

The FATF has been incapable of creating

consequences for non-cooperative countries

6.3.3 The Relationship between Societal Values in Nigeria and Cross-Border Flows of
Embezzled Public Funds

In the survey, respondents were asked questions on the relationship between societal values
in Nigeria and the domestic actions to stop the cross-border movement of public sector

embezzled funds. Figure 4 reports on the question: Do you think that Nigerians are passive to
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corruption? The results in Figure 4 shows that most of the respondents (88%) chose the ‘yes’
option. Futhermore, the respondents that chose the ‘yes’ option were asked to choose, from a
list of statements, the options that explain the reasons for Nigerians’ passiveness to public
sector embezzlement. Table 5 reports on the percentage of respondents that selected each of
the listed reasons for Nigerians passiveness to public sector embezzlement. The results in
Table 5 shows that most of the respondents (56.25%) chose the statement: ‘corruption is

everywhere, and they have become desensitized to it’.

Figure 4: Opinions on Citizens’ Attitude to Public Sector Embezzlement

Respondents opinion on whether Nigerians are
passive to public sector embezzlement

N

= Passive = Not passive

Table 5: Reasons for Citizens’ Passiveness to Public Sector Embezzlement

Answer Options Percentage  of
Total
Respondents

They do not want to be seen as a jealous or wicked person | 3(18.75)

that does not want other people to progress.

There is a possibility that they themselves could engage | 7 (43.75)
in corruption in the future.

They do not care about public sector embezzlement. 0

Corruption is everywhere and they have become |9 (56.25)
desensitized to it.

198



Figure 5: Role of Nigerian Banks in Detecting Illicit Transactions Involving Nigerian PEPs

Respondents’ opinion on Respondents’ opinion on
whether a lack of financial whether logistical
capacity has affected the challenges that are not
ability for Nigerian banks financial has affected the
to effectively detect illicit ability for Nigerian banks
transactions involving to effectively detect illicit
Nigerian PEPs transactions involving

Nigerian PEPs

v I
No

v | v |
0 5

10

Table 6: Factors that Impede on the Ability for Nigerian Banks to Detect Illicit Transactions
by Nigerian PEPs

Description of | Answers Given by Respondents

Answers Given

Capacity Lack of technical capacity

Fear Fear of losing PEP customers

Societal influence There is institutionalized corruption in the Nigerian
system

Regulatory deficiencies | Regulators are enforcing low level of sanctions on

complicit banks

Bank officials are not protected by regulators in
situations of dispute between them and customers,
their institutions, law enforcement agencies and the

regulators.

Respondents were asked to agree or disagree with statements that seem to explain the reasons
for failures on the part of Nigerian banks to effectively perform the correspondent banking
requirements of the FATF Recommendation 13 for detecting illicit transactions involving
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Nigerian PEPs.%® Consequently, Figure 5 reports the respondents opinion on whether
logistical challenges that are not financial and a lack of financial capacity are negative factors
which are hindrances to the ability for Nigerian banks to effectively detect illicit transactions
involving Nigerian PEPs. The result in Figure 5 shows that most of the respondents (75%)
did not consider a lack of financial capacity to be a cause of failures by Nigerian banks to
effectively detect illicit transactions involving Nigerian PEPs. Figure 5 also shows that
56.25% of the repondents considered logistical challenges that are not financial to be cause of
failures by Nigerian banks to effectively detect illicit transactions involving Nigerian PEPs.
Additionally, respondents were asked to identify the factors that cause banks to not
effectively detect illicit transactions involving Nigerian PEPs, and therefore, their responses
are reported in Table 6.

6.4 Conclusion

In this Thesis, the survey results are used to investigate the proposition in Guzman’s theory
of compliance in international law about the role that soft law mechanisms, such as the
FATF, have in facilitating the ability for the international legal system to influence State
behavior. The survey has therefore provided information that is useful for generating
hypothesis about the FATF’s ability to facilitating cooperation against grand corruption

928 This question refers to the customer due diligence relationship that is described in FATF’s Recommendation
13. FATF has recommended that correspondent banks should monitor and ascertain that respondent banks have
adequate AML mechanisms. The FATF has observed that the monitoring role of correspondent banks is
important because it helps them to be aware of when the level or nature of residual risk (which is the risk
remaining after a financial institution’s AML/CFT control framework is applied to a particular situation) has
changed. The FATF has recommended that correspondent banks are to maintain ongoing and open dialogue,
with respondent banks, that will help to accomplish objectives such as flag new risk and understand existing
ones and clear up any incident that may arise during the business relationship. So, FATF’s Recommendations
13 requires for correspondent banks and respondent banks to engage in ongoing dialogue about AML
challenges, such as the risk of a PEP benefitting from a transaction that was commenced by another person or
business entity. Therefore, for the monitoring requirement in FATF’s Recommendation 13 to be effectively
performed entails that correspondent banks are successful in getting the respondent bank to identify and provide
information on ML activities such as illicit transactions involving PEPs. For instance, in an asset recovery case
involving Nigeria, a UK court determined that money sent by a business entity, through a Nigerian bank, to the
bank account of another business in London was bribe paid to a former Nigerian governor. Thus, in the
correspondent banking relationship between the Nigerian and UK bank, the monitoring was not optimal because
the respondent bank did not provide information about the illicit nature of the transaction. For this asset
recovery case see, Nigeria v. Santolina Investment Corporation and others [2007] EWHC 3053 (QB) [19], [21]-
[23], [36], [39] and [54].; For FATF’s advisory on customer due diligence, see FATF, ‘FATF Guidance:
Correspondent Banking Services” (FATF/OECD 2019) 7 <http://www.fatf-
gafi.org/publications/fatfrecommendations/documents/correspondent-banking-services.html> accessed 7 June
2019.
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related IFFs in Nigeria.®?® A larger confirmatory study on the conclusions that are drawn
from the survey are an ideal future venture.

A derived hypothesis from the survey is that Nigerian AML experts have positive perceptions
about the FATF membership structure because they do not consider the structure to be a
limitation to the FATF’s capacity to effectively assist Nigeria’s regime for combating ML.
This hypothesis is adopted because the survey results are an indication that the current
structure of the FATF is not also considered by AML experts in Nigeria to be a limitation to
its ability to impact on countries” AML regime. Some of the survey results indicate that
although there are divergent opinions on whether the FATF membership structure is
important, the respondents did not see it as an impediment on the FATF’s willingness to
resolve the ML concerns that are relevant to Nigeria. Furthermore, all the respondents
affirmed that the FATF’s Recommendations (2012) have influenced Nigerian AML laws. In
other words, the respondents have affirmed the notion that although the FATF
Recommendations (2012) were not developed by Nigeria, but they have influenced the
country’s AML laws. There are two implications of this survey results. Firstly, the survey
results support Guzman’s assertion that soft law mechanisms, such as the FATF
Recommendations (2012), are international law rules that influence State behavior.%°
Secondly, the results are an indication that, notwithstanding its membership structure and its
status as an international body, the FATF’s activities are seen as actions that are carried out in
the interest of developing countries such as Nigeria. Therefore, the results suggest that the
perception of Nigerians about the FATF’s influence on the